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The self-regulatory organization must provide all required information, presented in a
clear and comprehensible manner, to enable the public to provide meaningful
comment on the proposal and for the Commission to determine whether the

proposal is consistent with the Act and applicable rules and regulations under the Act.

Exhibit 1 - Notice of Proposed Rule Change The Notice section of this Form 19b-4 must comply with the guidelines for
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publication in the Federal Register as well as any requirements for electronic filing
as published by the Commission (if applicable). The Office of the Federal Register
(OFR) offers guidance on Federal Register publication requirements in the Federal
Register Document Drafting Handbook, October 1998 Revision. For example, all
references to the federal securities laws must include the corresponding cite to the
United States Code in a footnote. All references to SEC rules must include the
corresponding cite to the Code of Federal Regulations in a footnote. All references
to Securities Exchange Act Releases must include the release number, release
date, Federal Register cite, Federal Register date, and corresponding file number
(e.g., SR-[SRO]-xx-xx). A material failure to comply with these guidelines will result in
the proposed rule change being deemed not properly filed. See also Rule 0-3 under
the Act (17 CFR 240.0-3)

Exhibit 2 - Notices, Written Comments, Copies of notices, written comments, transcripts, other communications. If such

Transcripts, Other Communications
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Exhibit Sent As Paper Document

documents cannot be filed electronically in accordance with Instruction F, they shall
be filed in accordance with Instruction G.

Exhibit 3 - Form, Report, or Questionnaire
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Exhibit Sent As Paper Document

Copies of any form, report, or questionnaire that the self-regulatory organization
proposes to use to help implement or operate the proposed rule change, or that is
referred to by the proposed rule change.

Exhibit 4 - Marked Copies

| Add ||Remove|| View |

Exhibit 5 - Proposed Rule Text

| Add ||Remove|| View |

The full text shall be marked, in any convenient manner, to indicate additions to and
deletions from the immediately preceding filing. The purpose of Exhibit 4 is to permit
the staff to identify immediately the changes made from the text of the rule with which
it has been working.

The self-regulatory organization may choose to attach as Exhibit 5 proposed
changes to rule text in place of providing it in Item | and which may otherwise be
more easily readable if provided separately from Form 19b-4. Exhibit 5 shall be
considered part of the proposed rule change.

Partial Amendment

If the self-regulatory organization is amending only part of the text of a lengthy
proposed rule change, it may, with the Commission's permission, file only those
portions of the text of the proposed rule change in which changes are being made if
the filing (i.e. partial amendment) is clearly understandable on its face. Such partial
amendment shall be clearly identified and marked to show deletions and additions.
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1. Text of Proposed Rule Change

(@ The Municipa Securities Rulemaking Board (the “MSRB” or “Board”) is hereby filing with
the Securities and Exchange Commission (the“ SEC” or “Commission”) a proposed rule change
amending Rule G-21, on advertising, to establish specific requirements with respect to advertisements
by brokers, dedlers and municipa securities dedlers (“deders’) reating to municipa fund securities (the
“proposed rule change’). The MSRB proposes an effective date for the proposed rule change of the
first calendar day of the month beginning 90 or more calendar days after SEC gpprovd. Thetext of the
proposed rule change is set forth below:*

Rule G-21. Advertising.
(&-(c) No change.
(d) New I'ssue Advertisements In addition to the requirements of section (c), al advertisements for

new issue municipa securities (other than municipal fund securities) shdl [also] be subject to the
following requirements:

(i)-(ii) No change.

(e) Municipal Fund Security Advertisements. In addition to the requirements of section (c), all
advertisements for municipal fund securities shall be subject to the following reguir ements:

(i) Required disclosures. Each advertisement for municipal fund securities;

(A) must include a satement that:

(1) advisesan investor to consider the investment objectives, risks, and
char ges and expenses associated with municipal fund securities before

investing;

(2) explains that mor e infor mation about municipal fund securitiesis
availablein theissuer’s official statement;

(3) if the advertisement identifies a sour ce from which an investor may
obtain an official satement and the broker, dealer or municipal securities

Underlining indicates new language; brackets denote deletions.
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dealer that publishesthe advertisement isthe underwriter for one or mor e of
the issues of municipal fund securities for which any such official ssatement may
be supplied, states that such broker, dealer or municipal securitiesdealer isthe
underwriter for one or moreissues (asappropriate) of such municipal fund
securities; and

(4) states that the official statement should be read car efully before
investing.

(B) that refers by name (including mar keting name) to any municipal fund
security, issuer of municipal fund securities, state or other gover nmental entity that
sponsor sthe issuance of municipal fund securities, or to any securities held as assets
of municipal fund securitiesor to any issuer thereof, must include the following
disclosures, as applicable:

(1) unlessthe offer of such municipal fund securitiesis exempt from
Exchange Act Rule 15¢2-12 and the issuer ther eof has not produced an official
gatement, a sour ce from which an investor may obtain an official satement:

(2) if the advertisement relatesto municipal fund securitiesissued by a
qualified tuition program under Internal Revenue Code Section 529, a
statement that advises an investor to consider, befor e investing, whether the
investor’sor designated beneficiary’s home state offers any state tax or other
benefitsthat are only available for investmentsin such stat€ s qualified tuition

program; and

(3) if theadvertisement isfor a municipal fund security that the issuer
holds out as having the char acteristics of a money market fund, statementsto
the effect that an investment in the security isnot insured or guaranteed by the
Federal Deposit |nsurance Corporation or any other gover nment agency
(unless such guaranteeis provided by or on behalf of such issuer) and, if the
security isheld out as maintaining a stable net asset value, that although the
issuer seeksto preservethe value of theinvessment at $1.00 per share or such
other applicable fixed share price, it ispossble to lose money by investing in

the security.

(C) that includes perfor mance data must include:

(1) alegend disclosing that the perfor mance data included in the
advertisement represents past performance; that past performance does not
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guar antee futureresults; that the investment return and the value of the
investment will fluctuate so that an investor’s shares, when redeemed, may be
worth moreor lessthan their original cost (provided that the disclosure with
respect to investment value fluctuation is not required for municipal fund
securitiesthat theissuer holds out as having the characteristics of a money

mar ket fund and as maintaining a stable net asset value); and that current
performance may be lower or higher than the performance data included in the
advertisement: and

(2) if asalesload or any other nonrecurring feeis charged, the
maximum amount of theload or fee and, if the salesload or feeis not reflected
in the performance data included in the advertisement, a satement that the
per formance data does not reflect the deduction of the salesload or fee and
that the performance data would be lower if such load or fee wereincluded.

(D) mugt present the statementsrequired by clauses (A), (B) and (C) of this
paragraph, when in aprint advertisement, in atype size at least aslarge as and of a
style different from, but at least as prominent as, that used in the major portion of the
advertisement, provided that when performance datais presented in atype size
smaller than that of the major portion of the advertisement, the statementsrequired by
clause (C) of this paragraph may appear in atype size no smaller than that of the
performance data. If an advertisement isdelivered through an eectronic medium, the
legibility requirementsfor the ssatements required by clauses (A), (B) and (C) of this
paragraph relating to type size and style may be satisfied by presenting the statements
in any manner reasonably calculated to draw investor attention tothem. Inaradio or
television advertisement, the statements required by clauses (A), (B) and (C) of this
paragraph must be given emphasis equal to that used in the major portion of the
advertisement. The statementsrequired by clause (C) of this paragraph must be
presented in close proximity to the performance data and, in a print advertisement,
mugt be presented in the body of the advertisement and not in a footnote unlessthe
per formance data appear s only in such footnote.

(ii) Performance data. Each advertisement that includes perfor mance data r e ating to

municipal fund securities must present performance data in the format, and calculated

pur suant to the methods, prescribed in paragraph (d) of Securities Act Rule 482 (or, in the

case of a municipal fund security that theissuer holds out as having the char acteristics of a

money mar ket fund, paragraph (e) of Securities Act Rule 482), provided that:

(A) to the extent that infor mation necessary to calculate performance data is
not available from an applicable balance sheet included in a registration ssatement, or
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from a prospectus, the broker, dealer or municipal securities dealer shall use
information derived from theissuer’s official statement, otherwise made available by
theissuer or itsagents, or (when unavailable from the official statement, the issuer or
theissuer’s agents) derived from such other sour ces which the broker, dealer or
municipal securities dealer reasonably beieves areréiable;

(B) if theissuer first began issuing the municipal fund securities fewer than one,
five, or ten yearsprior to the date of the submission of the advertisement for
publication, such shorter period shall be substituted for any otherwise prescribed
longer period in connection with the calculation of average annual total return or any
smilar returns;

(C) performance data shall be calculated as of the most recent calendar quarter
ended prior to the submission of the advertisement for publication for which such
performance data, or all information required for the calculation of such performance
data, isavailable to the broker, dealer or municipal securities dealer asdescribed in
clause (A) of this paragraph;

(D) wher e such calculation isrequired to include expenses accrued under a plan
adopted under Investment Company Act Rule 12b-1, the broker, dealer or municipal
securities dealer shall include all such expenses as well as any expenses having the
same characteristics as expenses under such a plan wheresuch a plan isnot required
to be adopted under said Rule 12b-1 as aresult of Section 2(b) of the | nvestment
Company Act of 1940;

(E) in calculating tax-equivalent yields or after-tax returns, the broker, dealer
or municipal securities dealer shall assumethat any unreinvested distributions are
used in the manner intended with respect to such municipal fund securitiesin order to
qualify for any federal tax-exemption or other federally tax-advantaged treatment with
respect to such digtributions, provided that:

(1) the advertisement must also provide a gener al description of how
federal law intends that such distributions be used and disclose that such yied
or return would be lower if distributions are not used in this manner; and

(2) if the then-effective federal incometax treatment upon which such
yield or return was based is subject to lapse or other adver se change without
extension or change of federal law, the advertisement must disclose this fact
and that such yidd or return would be lower if thethen-effective federal income
tax treatment isnot extended or otherwise changed.
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(F) notwithstanding any of the foregoing, this paragraph shall apply soldy to the
calculation of performancerdating to municipal fund securities and does not apply to,
or limit the applicability of any rule of the Commission, NASD or any other regulatory
body relating to, the calculation of performance for any security held as an underlying
asset of the municipal fund securities.

(ii1) Nature of issuer and security. An advertisement for a specific municipal fund
security must provide sufficient information to identify such specific security in a manner that
isnot false or mideading. An advertisement that identifies a specific municipal fund security
must include the name of theissuer (or theissuer’s marketing name for itsissuance of
municipal fund securities, together with the state of theissuer), presented in a manner no less
prominent than any other entity identified in the advertisement, and must not imply that a
different entity istheissuer of the municipal fund security. An advertisement must not raise
an inference that, because municipal fund securities areissued under a gover nment-sponsor ed
plan, investors are guar anteed against investment losses if no such guarantee exists. If an
advertisement concerns a specific class or category of an issuer’s municipal fund securities
(e.q., A sharesversus B shares; direct sale shares versus advisor shares; in-state shares
versus national shares; etc.), thismust clearly be disclosed in a manner no less prominent
than the information provided with respect to such class or category.

(iv) Capacity of dealer and other parties. An advertisement that relatesto or describes
services provided with respect to municipal fund securities must clearly indicate the entity
providing those services. If any person or entity other than the broker, dealer or municipal
securities dealer isnamed in the advertisement, the advertisement must reflect any
relationship between the broker, dealer or municipal securities dealer and such other person
or entity. An advertisement soliciting purchases of municipal fund securities that would be
effected by a broker, dealer or municipal securities dealer or any other entity other than the
broker, dealer or municipal securities dealer that publishesthe advertisement must identify
which entity would effect the transaction, provided that the advertisement may identify one or
mor e such entitiesin general descriptive terms but must specifically name any such other
entity if it istheissuer, an affiliate of the issuer, or an affiliate of the broker, dealer or
municipal securities dealer that publishesthe advertisement.

(v) Tax consequences and other features. Any discussion of tax implications or other
benefits or features of investmentsin municipal fund securitiesincluded in an advertisement
must not befalse or mideading. In the case of an advertisement that includes statements
regar ding tax or other benefits offered in connection with such municipal fund securities or
otherwise offered under state or federal law, the advertisement also must state that the
availability of such tax or other benefits may be conditioned on meeting certain requirements.
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If the advertisement describes the natur e of specific benefits, such advertisement must also
briefly namethe factorsthat may materially limit the availability of such benefits (such as
resdency, purposefor or timing of distributions, or other factors, asapplicable). Such
statements of conditions or limitations must be presented in close proximity to, and in a
manner no less prominent than, the description of such benefits.

(vi) Underlying registered securities. |f an advertisement for a municipal fund security
provides specific details of a security held as an underlying asset of the municipal fund
security, the detailsincluded in the advertisement relating to such underlying security must be
presented in a manner that would be in compliance with any Commisson or NASD advertisng
rulesthat would be applicableif the advertisement related soldy to such underlying security:
provided that details of the underlying security must be accompanied by any further
statementsrelating to such details as are necessary to ensure that the inclusion of such
details does not cause the advertisement to be false or misleading with respect to the
municipal fund securities advertised. This paragraph does not limit the applicability of any
rule of the Commission, NASD or any other regulatory body relating to advertisements of
securities other than municipal fund securities, including advertissmentsthat contain
information about such other securitiestogether with information about municipal securities.

(f) [(e)] No change.
(b) Not applicable.
(c) Not applicable.

2. Procedures of the Salf-Requlatory Organization

The proposed rule change was adopted by the MSRB at its November 10-11, 2004 meeting.
Questions concerning this filing may be directed to Ernesto A. Lanza, Senior Associate Generd
Counsd, at (703) 797-6600.

3. Sdf-Regulatory Organization' s Statement of the Purpose of, and Statutory Basis for, the
Proposed Rule Change

(&) Rule G-21, on advertising, establishes standards for dealer advertisements relating to
municipa securities. The MSRB has previoudy provided interpretive guidance to dedlers regarding the
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application of these standards to advertisements of municipa fund securities® The proposed rule
change amends Rule G-21 to establish specific standards applicable soldly to deder advertisements of
municipal fund securities. In particular, the proposed rule change incorporates the advertisng sandards
enunciated in the 2002 Notice into Rule G-21, with certain modifications. In addition, the proposed
rule change includes specific requirements regarding the caculation and display of performance data for
municipa fund securitiesin amanner consstent with Rule 482 adopted by the SEC under the Securities
Act of 1933, as amended (the “ Securities Act”), in connection with the advertissment of mutud fund
performance. The proposed rule change dso includes generd disclosure requirements regarding
municipa fund securities that are Smilar in most respects to generdized disclosures currently required
for mutud fund advertisements under SEC rules.

General Disclosures

The proposed rule change includesiin clauses (A) and (B) of Rule G-21(e)(i) disclosure
provisions modeed after SEC generd disclosure requirements for mutua fund advertisements, with
certain modifications. The modifications recognize the difference between the prospectus required for
mutua funds and the officia statement indirectly required for municipa fund securities under Rule 15¢2-
12 adopted by the SEC under the Securities Exchange Act of 1934, as amended (the “ Exchange
Act"),® aswdl as other differencesin characteristics between municipal fund securities and mutual funds.

2 See Rule G-21 Interpretation — Application of Fair Practice and Advertisng Rules to Municipa
Fund Securities, May 14, 2002, reprinted in MSRB Rule Book (the “2002 Notice”). The
2002 MSRB Noatice dso confirmed previous guidance on advertisements of municipa fund
securities published in 2001. See Rule G-30 Interpretation — Interpretive Notice on
Commissions and Other Charges, Advertisements and Officid Statements Relating to Municipa
Fund Securities, December 19, 2001, reprinted in MSRB Rule Book. Municipa fund
securities are municipa securities issued by an issuer that, but for the gpplication of Section 2(b)
of the Investment Company Act of 1940, as amended (the “Investment Company Act”), would
condtitute an investment company within the meaning of the Investment Company Act. The
most common forms of municipa fund securities sold by dedlers consst of interestsin trusts
established by states as qudified tuition programs under Section 529 of the Internd Revenue
Code of 1986, as amended (529 college savings plans’), and interestsin loca government
investment pools (“LGIPS’).

SEC Rule 15¢2-12 provides, among other things, that the underwriter for most primary
offerings of municipa securities must obtain and review the issuer’ s near-find officd satement
before purchasing or offering the securities, contract with the issuer to receive copies of the fina
officia statement within specified timeframes after the final agreement to purchase or offer the
securities, and distribute copies of the officia statement to potentia customers upon request.
(continued . . .)
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New section (e)(i)(A) of Rule G-21 requiresthat al dealer advertisements rdating to municipa
fund securities indude generdized disclosure that: (1) advisesinvestors to consider the investment
objectives, risks, and charges and expenses associated with municipa fund securities before investing;
(2) explains that more information about municipa fund securitiesis avallablein the issuer’ s officid
gatement; (3) if the advertisement identifies a source from which an investor may obtain an officid
gatement and the dedler that publishes the advertisement is the underwriter for the municipa fund
securitiesfor which such officid statement may be supplied, Sates that such dedler isthe underwriter for
such municipa fund securities; and (4) Sates that the officia statement should be read carefully before
investing. The disclosuresrequired in clauses (1), (2) and (4) of Rule G-21(e)(i)(A) are subgtantidly
smilar to the andogous disclosures required under section (b)(1)(i) of SEC Rule 482 in connection with
amutua fund advertisement that would be consdered a prospectus under the Securities Act. The
disclosure required in clause (3) of Rule G-21(€)(i)(A) is substantialy smilar to the anadlogous disclosure
required under section (b) of Rule 135a adopted by the SEC under the Securities Act in connection
with generic mutua fund advertisements.

New section (e)(i)(B) of Rule G-21 requiresthat al deder advertisements thet refer by name
(incdluding marketing name) to any municipa fund security, issuer of municipa fund securities,
governmental entity that sponsors the issuance of municipa fund securities, or to any securities held as
assets of municipa fund securities or to any issuer of such securities hed as assats, must include
additiond disclosure that: (1) identifies a source from which an investor may obtain an officid statement;
(2) if the advertisement relates to municipa fund securities issued through a 529 college savings plan,
advises an investor to congider, before investing, whether the investor's or designated beneficiary’s
home gtate offers any state tax or other benefits that are only available for invetments in such sate's
529 college savings plan; and (3) if the advertisement isfor amunicipa fund security thet the issuer
holds out as having the characteristics of amoney market fund, states that an investment in the security is
not insured or guaranteed by the Federa Deposit Insurance Corporation or any other government
agency (unless such guaranteeis provided by or on behdf of such issuer) and that, if the security is held
out as maintaining a stable net asset vaue, dthough the issuer seeks to preserve the value of the
investment a afixed share pricg, it is possble to lose money by investing in the security. The disclosure

(- . . continued)
For purposes of therule, afind officid statement must set forth information concerning the terms
of the issue; information, including financid or operating data, concerning the issuer and other
entities, enterprises, funds, accounts and other persons materid to an evauation of the offering;
and a description of undertakings regarding the provison of secondary market information, as
well as disclosure of any failures to provide such information during the past five years. A find
offical statement need not contain each item of information required to beincluded in a
prospectus under the Securities Act.
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required in clause (1) of Rule G-21(e)(i)(B) is subgtantidly similar to the andogous disclosure required
under section (b)(2)(i) of SEC Rule 482. The disclosure required in clause (3) of Rule G-21(e)(i)(B) is
subgtantidly similar to the analogous disclosure required under section (b)(4) of SEC Rule 482. The
disclosure required in clause (2) of Rule G-21(e)(i)(B) is not derived from SEC mutud fund advertisng
rules but is anaogous to the point- of- sae disclosure obligation under Rule G-17 described in the 2002
Notice.*

New section (€)(i)(D) of Rule G-21 requires that these generd disclosures be presented in the
same format required under SEC Rule 482.

Historical Performance Data

The proposed rule change establishes in new section (€)(ii) of Rule G-21 specific requirements
with respect to the inclusion of performance datain municipa fund security advertisements.

Calculation and Display of Performance Data. Under the proposed rule change, such
advertisements must comply with the method of computing and displaying performance data for mutua
funds as prescribed in section (d) or (€) of SEC Rule 482, with certain modifications described below.
In effect, for municipa fund securities other than those that are held out by the issuer as having the
characteristics of amoney market fund, quotations of performance in an advertisement are limited to the
average annud tota return, current yield (but only if accompanied by average annud totd return), tax-
equivdent yield (but only if accompanied by average annud tota return and current yield), after-tax
return (but only if accompanied by average annud totd return), or other non-prescribed performance
measures (but only if accompanied by average annud totd return and, if adjusted to reflect the effects of
taxes, after-tax return), as provided in SEC Rule 482(d). In the case of municipal fund securities that
are held out by the issuer as having the characterigtics of amoney market fund, quotations of
performance in an advertisement are limited to the current yield, effective yield (but only if accompanied
by current yield), tax-equivdent yield or tax-equivaent effective yidd (but only if accompanied by
current yield), or total return (but only if accompanied by current yield), as provided in SEC Rule
482(e).°

4 The specific disclosure required in the proposed rule change is somewhat broader than that
currently required under the point-of-sde disclosure obligation described in the 2002 Notice.
The MSRB expectsto file with the SEC in the near future a proposed rule change that expands
this point-of-sde disclosure requirement under Rule G-17 to dso reference the possible
existence of other non-tax state benefits. See MSRB Notice 2004-16 (June 10, 2004).

> SEC Rule 482 incorporates the calculation methods set forth in Forms N-1, N-3 and N-4 for
purposes of caculating the various types of quotations described intherule. These methods are
(continued . . .)
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Clauses (A) through (E) of Rule G-21(e)(ii) modify the basic performance data cal culation
methods established for mutua funds to reflect the fact thet certain items of information thet exist in the
mutual fund industry — such as the registration statement and the specific items of information required to
be disclosed in the prospectus and statement of additiond information — do not exist for municipa fund
securities, aswdl asto reflect other differences in characteristics between municipa fund securities and
mutud funds. Thus, Rule G-21(e)(ii) providesthat: (A) adeder can use information provided in the
issuer’s officid statement, otherwise made available by the issuer, or otherwise obtained from other
reliable sources to ca culate performance to the extent such information is not available from abalance
sheet in aregidration statement or from a prospectus, (B) the life of amunicipa fund securitiesissue
should be measured from when the issuer first issues the securities, (C) performance dataiin
advertisements must be calculated as of the most recent calendar quarter ended prior to the submission
of the advertisement for publication for which such performance data, or dl information required for the
calculation of such performance data, is available to the dedler:® (D) expenses having the same
characterigtics as those permitted to be paid under Rule 12b-1 adopted by the SEC under the
Investment Company Act but not technically accrued under a12b-1 plan must be treated as 12b-1
expenses for purposes of calculating performance;” and (E) in calculating tax-equivalent yields or after-
tax returns, the deder shdl assume that any unreinvested digtributions are used in a manner that qualifies
for any federa tax-exemption or other federdly tax-advantaged treatment with respect to such
digtributions, provided that: (1) the advertisement aso provides a genera description of how federa
law intends such distributions be used and discloses that such yield or return would be lower if
digtributions are not used in this manner; and (2) if the federa income tax treatment upon which such
yield or return is based is subject to lapse or other adverse change without extension or change of
federd law, the advertisement must disclose thisfact and that such yield or return would be lower if the
federa income tax treatment is not extended or otherwise change.

(. . . continued)
also incorporated into Rule G-21(e)(ii).

As noted in footnote 13 and accompanying text, infra, the MSRB is publishing for comment
concurrent with thisfiling a draft amendment that would modify this clause (C).

Thus, asset-based charges paid to the program manager or investment advisor, to the issuer or
its agents, or to any other party generdly are to be treated as 12b-1 expenses for purposes of
cdculating performance even if any such charges may not technicaly be paid under aforma
12b-1 plan. Inaddition, any 12b-1 expensesincurred in connection with underlying assets of
the municipa fund securities a'so must be treated as 12b- 1 expenses of the municipa fund
securities to the extent that such expenses are not waived or not included within the asset- based
charges described in the preceding sentence.
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Performance data included in municipa fund security advertisements are required to be
displayed in the manner provided in section (d) or (€) of SEC Rule 482, as appropriate, with respect to
prominence and positioning of information.

Disclosures Accompanying Performance Data. New Section (€)(i)(C) of Rule G-21
requires that advertisements that include performance data for municipa fund securities dso include
certain related legends and disclosures modeled after those required under SEC Rule 482 for mutud
funds advertisements that display performance information. These disclosures emphasize that the
performance dataiis historica and does not guarantee future results, that the vaue of holdingsis subject
to fluctuation (except where the municipa fund security is held out as having the characteristics of a
money market fund and as maintaining a stable net assat vaue), and that current performance may be
different from the performance dataincluded in the advertissment.® Advertisements containing
performance data dso are required to include the maximum amount of any sdesload or other
nonrecurring fee and, if such load or fee is not reflected in the performance data, to disclose that the
load or feeis not so reflected and that performance would be lower if it had been reflected. These
nonrecurring fees that are subject to disclosure include such feesimposed not only by the deder but also
by theissuer or any other party to the issuance of the municipa fund securities or the maintenance of
investments therein,

New Section (€)(i)(D) requires that these legends and disclosures be presented in the same
format required under SEC Rule 482.

Additional Requirements

The proposed rule change includes in new paragraphs (iii) through (vi) of Rule G-21(e)
additiona requirements with respect to municipa fund security advertisements, based largely on
interpretive guidance provided in the 2002 Notice.

Nature of Issuer and Security. New paragraph (iii) requires that an advertisement: (1) for a
specific municipa fund security provide sufficient information to identify the security in a manner thet is
not false or mideading; (2) that identifies a gpecific municipa fund security include the name of the issuer
(or its marketing name, including state), presented in amanner no less prominent than any other entity
identified in the advertisement, and not imply that a different entity is the issuer; (3) not raise an inference
that, because municipa fund securities are issued under a government-sponsored plan, investors are

As noted in footnote 13 and accompanying text, infra, the MSRB is publishing for comment
concurrent with thisfiling a draft amendment that would modify this provison.
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guaranteed againgt investment lossesif no such guarantee exigts, and (4) that concerns a specific class or
category municipa fund securities (e.g., A shares versus B shares; direct sale shares versus advisor
shares; in-state shares versus nationa shares, etc.) clearly disclose thisfact in amanner no less
prominent than the information provided with respect to such class or category.

Capacity of Dealer and Other Parties. New paragraph (iv) requires an advertisement about
services provided with respect to municipa fund securities to clearly indicate the entity providing such
services. If any person or entity other than the dedler is named in the advertisement, it must reflect any
relationship between the dealer and such other person or entity. An advertisement soliciting purchases
that would be effected by any party other than the deder that publishes the advertisement (i.e., the
issuer or another deder) must identify which entity would effect the transaction, provided that it may
identify one or more such entities in generd descriptive terms but must specificaly name any such other
entity if it isthe issuer, an efiliate of the issuer, or an afiliate of the dedler that publishesthe
advertisement.

Tax Conseguences and Other Features. New paragraph (v) requires that any discussion of
tax implications or other benefits or features of investmentsin municipa fund securitiesincluded in an
advertisement not be fase or mideading. If an advertisement includes statements regarding tax or other
benefits offered in connection with such municipa fund securities or otherwise offered under state or
federd law, it must dso State that the availability of such tax or other benefits may be conditioned on
meseting certain requirements. If the advertisement describes the nature of specific benefits, such
advertisement mugt aso briefly name the factors that may materiadly limit the availability of such benefits
(such as residency, purpose for or timing of distributions, or other factors, as applicable).” Such
gatements of conditions or limitations must be presented in close proximity to, and in amanner no less
prominent than, the description of such benefits.

Underlying Registered Securities. New paragraph (vi) requiresthat, if an advertisement for
amunicipa fund security provides specific detalls of a security held as an underlying asset of the
municipa fund security, the detalls included in the advertisement rdating to such underlying security be
presented in amanner that would be in compliance with any SEC or NASD advertising rules that would
be applicable if the advertisement rdated solely to such underlying security. Details of the underlying
security included in the advertisement must be accompanied by any further statements necessary to
ensure that the inclusion of such details does not cause the advertisement to be false or mideading with

For example, if an advertisement notes that investorsin a particular 529 college savings plan
may qudify for scholarships or matching grants, it may aso need to date that such scholarships
or matching grants are available only for attendance a in-<ate colleges or to in-Sae investors, if
that isin fact the case.
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respect to the municipa fund securities advertised. This provision does not limit the applicability of any
rule of the SEC, NASD or any other regulatory body relating to advertisements of securities other than
municipa fund securities, including advertissments that contain information about such other securities
together with information about municipal fund securities,

Exemption from New Issue Price/Yield Requirement

The proposed rule change exempts municipa fund security advertisements from the provison of
Rule G-21(d) rdating to advertissments of initia reoffering prices or yieds of new issue municipa
securities. Thisprovison isdesgned for advertisements by underwriting syndicates for municipa debt
offerings and does not ded with matters relevant to municipa fund securities,

(b) The MSRB has adopted the proposed rule change pursuant to Section 15B(b)(2)(C) of the
Exchange Act, which providesthat MSRB’ s rules shdl:

be designed to prevent fraudulent and manipulative acts and practices, to promote just
and equitable principles of trade, to foster cooperation and coordination with persons
engaged in regulating, clearing, settling, processing information with repect to, and
facilitating transactions in municipa securities, to remove impediments to and perfect the
mechanism of afree and open market in municipa securities, and, in generd, to protect
investors and the public interest.

The MSRB bdievesthat the proposed rule change is consstent with the Exchange Act because it will
further investor protection by raising the standards for advertisements of municipa fund securities and by
meaking information provided in such advertisements comparable for different municipa fund securities
investments and between municipa fund securities and registered mutua funds.

4. Sdf-Regulatory Organization' s Statement on Burden on Competition

The MSRB does not believe that the proposed rule change will impose any burden on
competition not necessary or gppropriate in furtherance of the purposes of the Exchange Act since it
would gpply equdly to dl deders.

5. Sdf-Regulatory Organization' s Statement on Comments Received on the Proposed Rule
Change by Members, Participants, or Others
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On June 10, 2004, the MSRB published for comment draft rule changesto Rule G-21 with
respect to advertisements of municipal fund securities™® The MSRB received eight comment |etters™
After reviewing these comments, the MSRB gpproved the draft amendments, with certain modifications,
for filing with the SEC. The comments and modifications to the draft amendments are discussed below.

General Disclosures

Summary of Draft Amendment. Draft Rule G-21(€)(i)(A) would require dedler
advertisements of municipa fund securities to include generdized disclosure to the effect that investors
should consder the securities' investment objectives, risks and charges before investing; that more
information about the securitiesis available in the issuer’ s officid statement; identifies where an officid
gtatement can be obtained; and ates that the officia statement should be read carefully before
investing. Advertisements of 529 college savings plans dso must advise investors to consider whether
thelir home dates offer sate tax or other benefits only available for investmentsin the in-gate plans.

10 See MSRB Notice 2004-16 (June 10, 2004).

1 L etter from Kenneth B. Roberts, Hawkins Delafiddd & Wood LLP (“Hawkins’), to Ernesto A.
Lanza, Senior Associate Genera Counsel, MSRB, dated August 20, 2004; letter from Mary L.
Schapiro, Vice Chairman, NASD, and President, Regulatory Policy and Oversight, to Ernesto
A. Lanza, dated September 9, 2004; letter from Tamara K. Samon, Senior Associate Counsd,
Investment Company Ingtitute (“ICI"), to Ernesto A. Lanza, dated September 10, 2004; letter
from David J. Pearlman, College Savings Foundation (“CSF”), to Ernesto A. Lanza, dated
September 13, 2004; letter from Elizabeth L. Bordowitz, Genera Counsdl, Finance Authority
of Maine (“FAME"), to Ernesto A. Lanza, dated September 13, 2004; |etter from Diana F.
Cantor, Chair, College Savings Plan Network (“CSPN”), and Executive Director, Virginia
College Savings Plan, to Ernesto A. Lanza, dated September 15, 2004; |etter from Elizabeth
Varley and Michad D. Udoff, Co-Staff Advisers, Securities Industry Association (*SIA”) Ad
Hoc 529 Plans Committee, to Ernesto A. Lanza, dated September 15, 2004; and |etter from
Raguel Alexander, PhD, Assstant Professor, and LeAnn Luna, PhD, Assistant Professor,
Univergty of North Carolinaa Wilmington, to Ernesto A. Lanza, dated September 15, 2004.
Most commentators also provided comments on the proposed modification to the MSRB’s
exiging point- of-sae disclosure obligation relating to sdes of out- of-state 529 college savings
plans, as described in the June notice. The MSRB expectsto file with the SEC in the near
future a proposed rule change that expands this point- of-sde disclosure requirement under Rule
G-17 to a0 reference the possible existence of other non-tax state benefits. The MSRB will
address comments on this subject at that time.
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Further, advertisements for municipal fund securities that are marketed as money market securities
would be required to disclose that investments are not insured and, if marketed as maintaining a stable
net asset value, it is dtill possible to lose money. These disclosures would be required to be given
emphasis equd to that used in the mgor portion of the advertissment. In addition, the MSRB sought
comment on whether the rule should require that dealers that advertise 529 college savings plansinclude
in their generalized disclosure language the URL of an M SRB-maintained web Ste where investors can
obtain genera information about the 529 college savings plan market.

Discussion of Comments. Commentators generaly supported the proposed genera
disclosures, with severd providing suggested changes.

- State tax and other benefits— Three commentators representative of, or generdly
acting on behdf of, state issuers suggested modifications to the language relating to the potentid benefits
of inveding in an in-state plan. CSPN and FAME stated that the proposed language should reflect that
some benefits may be dependent on the designated beneficiary’ s home state (rather than or in addition
to the home date of the investor). Hawkins suggested that if a state’s 529 college savings plan is
offered solely within that state and an advertisement of such plan is distributed soldly within such dtete,
the advertisement should be exempted from the proposed disclosure regarding potential benefits of
inveging in an in-state plan.

The MSRB agrees that the generd disclosure language in Rule G-21(e)(i)(B)(2) should be
modified to include reference to the designated beneficiary when discussing the benefits of in-state
investments. However, the MSRB does not believe that the additiona changes suggested by the
commentators should be made. The MSRB bdievesthat disclosure of potentid in-state benefits should
apply to dl 529 college savings plan advertisements, even if the advertisement for a 529 college savings
plan offered solely within a particular state is distributed solely within that sate, as this would ensure
uniform practices and avoid sometimes difficult factud determinations.

- Advertisements with limited information — Several commentators (CSF, CSPN,
FAME and SIA) suggested that the proposed amendments permit an abbreviated form of the genera
disclosures for purposes of radio and televison advertisements in view of the limited amount of time
available in such advertisements to provide al required information. SIA argued that the requirement
that equa prominence be given to the genera disclosures would result in the advertisement’ sintended
message being lost. CSF dtated that the practica consequence of this requirement would quite possibly
be that there would be no more radio or televison advertisements of 529 college savings plans by
dedlers. CSF and SIA suggested that a broadcast advertisement that merely presents the dedler’ s name
and address, the name of the 529 college savings plan and the name of the sponsoring state be
permitted to subgtitute an abbreviated reference to the officid statement for further information. SIA
further suggested that such a broadcast advertisement urge the investor to read the officia statement
carefully before investing and state how an investor may obtain the officid statement.
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The MSRB notesthat SEC Rule 135a effectively permits the use of certain types of mutua fund
advertisements containing very limited information without including the disclosures required under SEC
Rule 482. SEC Rule 135a covers advertisements that include no more than explanatory information
relating to mutua funds generally and/or to specific categories of mutud funds, aswell as an invitation to
inquire for further information. Such advertisements must contain the name and address of the dedler
sponsoring the advertisement and whether the dedler isthe principal underwriter of any mutua fund with
respect to which information will be sent to any investor who asks for more information. However, such
advertisements must not pecificaly refer by name to any mutua fund or fund family.

The suggestion of CSF and SIA would provide for including the name of the 529 college
savings plan and its sponsoring state, unlike under SEC Rule 135a. However, their proposa would
provide for retaining certain of the generd disclosures of the proposd that are not otherwise required
under SEC Rule 135a The MSRB believes that the genera disclosure provison should be modified to
permit more abbreviated genera disclosures, set forth in Rule G-21(€)(i)(A), where an advertisement
does not refer by name (including marketing name) to any specific municipa fund security, issuer of
municipa fund securities or Sate or other governmenta entity that sponsors the issuance of municipa
fund securities, or to any securities held as assets of municipa fund securities or to any issuer of such
securities held as assets. Such disclosures would be limited to statements advising investors to consider
the investment objectives, risks and charges of municipa fund securities before investing; that more
information about municipa fund securitiesis available in the issuer’ s officid statement; and that the
officid statement should be read carefully before investing. Because these disclosures would be
considerably shorter than otherwise required, the MSRB does not believe that the equa prominence
requirement for such statements shoud be changed. Further, the MSRB does not believe that dedlers
should be permitted to identify a specific product in advertisements where only these more abbreviated
generd disclosures are provided. Any advertisement that specificaly identifies a product must dso
include the genera disclosures set forth in Rule G-21(€)(i)(B), as applicable.

- Reference to MSRB web site— Most commentators stated that the MSRB should not
require that 529 college savings plan advertisements include reference to an MSRB-maintained web Ste
on 529 college savings plans, and no commentator supported such arequirement. The MSRB will take
no further action with respect to such proposd at thistime. However, the MSRB will continue to
maintain and update its existing web pages, at http://Amww.msrb.org/msrbl/mfs, that provide generdized
information about municipa fund securities.

- Applicability to LGl Ps — Hawkins suggested that the generd disclosure provisons be
made ingpplicable to advertisements of LGIPs, arguing that the required references to the officia
gtatement are inappropriate because officia statements are not typically prepared for LGIPs. The
MSRB understands that most LGIPs do in fact prepare officid statements (often referred to as
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information statements), and dedlers marketing LGIPs generdly are subject to SEC Rule 15¢2-12.
Therefore, the MSRB has not exempted dedler advertisements of LGIPs from the rule requirements.

Performance Data

Summary of Proposal. Draft Rule G-21(€)(ii) would require advertisements that include
performance data to comply with the method of computing and displaying mutua fund performance data
provided under SEC Rule 482, with certain modifications. Among other things, the draft amendment
would require that performance data shown in an advertisement be calculated as of the most recent
cdendar quarter for which such data, or dl information required to caculate such performance data, is
reasonably avalable to the dedler. SEC Rule 482 requires that such data be shown in mutua fund
advertisements as of the most recent caendar quarter but does not make the determination of which
cdendar quarter isthe most recent dependent upon the availability of such data

In addition, draft Rule G-21(e)(i) would require certain related disclosures for municipd fund
Securities advertisements that contain performance data. The disclosures emphasize that the
performance information is historical and does not guarantee future results, the value of holdingsis
subject to fluctuation, and current performance may be lower or higher than the performance quoted.
Advertisements containing performance data aso would be required to include basic information about
sales loads and other nonrecurring fees and note the impact of such loads or fees on performance as
shown. The disclosures must be given emphasis equd to that of the performance dataiitself. These
disclosures are required under SEC Rule 482 in mutud funds advertisements that display performance
informetion.

Discussion of Comments. Commentators generally supported the proposed performance
data caculation methods and related legends and disclosures, with severd providing suggested changes.

- Most recent quarterly performance data— NASD dated that the difference in the
language regarding the timing of quarterly data used in Rule G-21 as compared to the language used in
SEC Rule 482 “appears to give deders|atitude’ that “may undermine the ability of investors to compare
different municipa fund securities programs, or even the same program offered by different deders who
impose varying end dates for their performance caculation. At aminimum, the disparity between the
language in Rule 482 and the MSRB’ s proposa would creste confusion for broker-deders that must
comply with both provisons.”

The language used in the draft amendment was not designed to give deders latitude in deciding
which timeframes to include in advertisements, nor would it normaly lead to a different result under the
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draft rule as compared to SEC Rule 482.%? Rather, the language reflects the M SRB’ s recognition that
its rulemaking should not be used to indirectly regulate state issuers in structuring their programs and that
adate s sructure might result in making compliance with the specific language of Rule 482 impossible
without forcing a change in the structure. However, to mitigate the possibility of unintended ambiguity
and possible inconsstent application of the rule between different dedlers, the MSRB has modified the
language of Rule G-21(€)(ii)(C) to provide that calculations must be made as of the most recent quarter
for which necessary informetion is available, rather than when such information is reasonably available.
Deders wishing to advertise performance would be tasked with taking al gppropriate actions necessary
to obtain information that isin fact available for purposes of such caculation.

- Most recent month-end performance data— ICl and NASD suggested that the
MSRB add arequirement that dedlersinclude in municipa fund security advertisements that contain
performance data a phone number or web address where investors may obtain performance data
current to the most recent month-end. They stated that this would make the MSRB'’ s advertising rule
congstent with the smilar requirement established under SEC Rule 482. Rule 482 requires that mutual
fund advertisements that show performance data d so include a phone number or web Ste address at
which performance data may be obtained that is current to the most recent month, available no later
than seven business days after the end of the month. This requirement was not included in draft Rule G-
21(e). Concurrent with the filing of this proposed rule change, the MSRB is publishing for industry
comment adraft amendment to Rule G-21 that would require incluson in deder advertisements that
contain performance data for municipa fund securities of a phone number or web address where
investors may obtain performance data current to the most recent month-end.*®

- Affect of federal tax treatment of 529 plans— The MSRB sought comment on
whether the methods of ca culating performance provided under SEC Rule 482, as modified by the
draft amendments, were gppropriate for municipa fund securities. 1Cl stated that “the proposed
modifications satisfactorily address any disparities that should be taken into account in incorporating the
provisons of Rule 482 into Rule G-21.” CSPN and FAME strongly supported the effort to develop a
uniform method of caculating performance. They suggested that the MSRB establish basic assumptions
that 529 college savings plan digtributions will be used in amanner that would preserve their tax-exempt
nature (with afootnote to the effect that after-tax returns would differ if current law sunsets). In

12 The MSRB notes that SEC Rule 482(g) provides a basic timeliness standard based on the
“most recent practicable date consdering the type of investment company and the media
through which data will be conveyed” that so could be viewed as giving some latitude in
deciding which timeframes to include in advertisements.

13 See MSRB Notice 2004-43 (December 16, 2004).
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addition, they suggested that after-tax returns should not be required to be shown for 529 college
savings plan advertisements sSnce such investments are intended to be tax-exempt.

The MSRB does not believe that such assumptions about the tax-exempt nature of 529 college
savings plan investments should apply for al purposes of caculaing performance. Thus, the basdine
totd return calculaion would continue to ignore dl tax effects. However, in calculaing tax-equivaent
yidlds or after-tax returns, the MSRB bdlievesit is gppropriate to assume that unreinvested distributions
are used for purposes that would maintain any intended federd tax benefit, as set forth in Rule G-
21(e)(i))(E). Such assumption would require that the advertisement include a genera description of how
federd law intends that such distributions be used to maintain the favorable tax treatment and a
disclosure that the tax-equivaent yidd or after-tax return would be lower if digtributions are not used in
such mamer. In addition, if the favorable tax treatment is subject to lapse or other adverse change
without extension or other change of law, the advertisement must disclose thisfact and that such yield or
return would be lower if the favorable tax treatment is not extended or otherwise changed.

Further, the MSRB does not believe that the provison requiring the inclusion of after tax-return
should be iminated. The only circumstance in which a deder would be required to show after-tax
return isif the advertisement aso includes a performance measure that is adjusted to reflect the effect of
taxes (e.g., atax equivadent return intended to show how the tax benefits of investing in 529 college
savings plans compares to other fully taxable investments). Under this circumstance, it is gppropriate
that the advertisement aso include performance that does not include such adjustment.

Additional Requirements

Draft Rule G-21 would incorporate, with certain modifications, severd exiging interpretive
positions from the 2002 Notice. Commentators generally supported the incorporation of these
positionsinto the rule, with severa providing suggested changes.

- Nature of Issuer and Security — Draft Rule 21(€)(iii) would require, among other
things, that an advertissment that identifies a specific municipa fund security include the name of the
issuer presented in a manner no less prominent than any other entity identified in the advertisement.

CSF argued that, in some cases, providing the name of the legd issuer in connection with 529
college savings plan securities may not help consumers understand the nature of the issuer and may
result in confusion since the legd issuer may be an obscure state trust. CSF suggested that it would be
more hepful to identify the 529 college savings plan by marketing name, together with the name of the
dtate that establishes and maintains the plan. CSF aso suggested that dealers be permitted to include
the marketing logo, rather than alogo of the legd issuer, in advertisements, which logo should appear at
least as prominently asthe dedler’slogo. SIA stated that the requirement that the issuer’ s name be
given equa prominence to that of the dedler is unnecessary and subject to second guessing. SIA argued
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that the policy objective of the proposed rule, which isto prevent investor confusion as to who the
issuer of the security is, is satisfied by the other requirements set forth in this section that the issuer be
identified and that the advertisement not imply that ancther entity istheissuer of the security.

The MSRB believesthat it is appropriate to permit deders to use the marketing name and Sate
of a529 college savings plan in subgtitution for the legal name of the issuer. However, the MSRB does
not agree that such issuer information should be permitted to be presented in amanner that isless
prominent than any other entity identified in the advertisement. This provison would aso permit the use
of the 529 college savings planslogo, so long as such logo is presented in a manner no less prominent
than any other entity’ slogo included in the advertisement.

- Capacity of Dealer and Other Parties — Draft Rule 21(e)(iv) would require an
advertisement that relates to or describes services provided with respect to municipa fund securitiesto
clearly indicate the entity providing such services. In addition, an advertisement soliciting purchases of
municipa fund securities that would be effected by any party other than the dedler that publishes the
advertisement (i.e., the issuer or another deder) must clearly state which entity would effect the
transaction.

CSF and SIA argued that many 529 college savings plans are marketed through hundreds of
deders and it would be extremdly difficult if not impossible for aprimary distributor to ligt inits
advertisement al such deders. CSF suggested that only dealers thet are affiliates of the dedler
publishing the advertissment and, if gpplicable, the issuer itsdf be required to be identified by namein
such advertisements. NASD stated that this provision resembles, but is not identical to, NASD Rule
2210(d)(2)(C), which generdly requiresthat dl sdes materia prominently disclose the name of the
member and, if it includes other names, reflect which products or services are being offered by the
member.

It was not the intent of the origind proposal to require that a primary digributor list its many
hundreds of sdlling dealers used in the 529 college savings plan’ s digtribution channels. The MSRB has
modified this provison so that the only parties effecting transactions in municipa fund securities that must
be specificaly named in an advertissment are the dedler publishing the advertisement, any other dedler
affiliated with such deder and the issuer, as applicable. In addition, the rule language has been revised
to more closaly track the NASD requirement that, if any parties other than the dedler isnamedin a
municipal fund securities advertisement, the products or services offered by such partiesin connection
with such municipa fund securities must be sated.

- Tax Consequences and Other Features — Draft Rule 21(e)(v) would require, among
other things, that an advertisement that includes statements regarding tax or other benefits offered under
date or federd law must make clear the nature of such benefits and that the availability of such benefits
may be materidly limited based upon residency, purpose for or timing of share redemptions, or other
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factors, as gpplicable. These limitations would be required to be described in the advertisement in close
proximity to, and in a manner no less prominent than, the description of such benefits.

CSF argued that state tax trestment of 529 college savings plans is extremely complex and that
not al variationsin date trestment will be a benefit to in-state investors. It suggested that the reference
in the rule language to “ sate tax or other benefits’ should be changed to “ different state tax or other
consequences.” CSF aso expressed concern over the proposal’ s requirement that an advertisement
that includes information about tax or other state benefits must “make clear the nature of such benefits”

CSF stated:

If dl that would be required is a generd statement that tax and other benefits may be
available only through the home- gtate program, the guidance should so State.... If a
laundry ligt of al potentid aspects of differing trestment is required, we are concerned
that such alist could not practicaly be updated to account for al new state laws, and
that even if it could, space limitations would make it impractical or impossible to achieve
compliance.

CSPN and Hawkins stated that only general statements of limitation are gppropriate where an
advertisement contains only genera statements of benefits, so long as the investor is directed to the
officid satement for additiond information. Hawkins suggested that the proposed rule language
appearsto require deder advertisements that refer in any manner to tax or other benefitsto include a
detailed description of the nature of, and of limitations applicable to receipt of, such benefits. Hawkins
argued that it may be impractica to include such a detailed description within most advertisements
without resulting in potentidly mideading or incomplete statements.

FAME suggested certain changes to terminology in this provision, stating that references to
“dhares’ are not appropriate for many 529 college savings plans. In addition, CSPN and FAME dated
that some State benefits may not be specificaly provided for under state law but are created by state
entities under generd grants of authority.

The MSRB has modified the rule language to more narrowly focus the types of disclosures that
would be required to be made in an advertisement that includes descriptions of tax or other beneficid
features offered under sate or federd law in connection with an investment in municipa fund securities.
Thus, the modified language would make clear that generd statements regarding the existence of
beneficid features would not require an extengve liging of al such features but would require generd
disclosure that such features may be subject to limitations. However, as the information about tax
meatters becomes more detailed, the rule would require comparably detailed discussion of potential
limitations. However, the reference to “ benefits’ has not been diminated from the rule. The rule dready
addresses the broader concept of “tax implications’ but is aso specifically amed a ensuring that the
“hyping” of beneficid treatment is tempered by an equdly prominent discusson of potentid limitations.
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Further, certain limited modifications have been made to the rule language to address the concerns
regarding use of the term “shares’ and reference to benefits provided under state law.

6. Extensgon of Time Period for Commisson Action

The MSRB declines to consent to an extension of the time period specified in Section 19(b)(2)
of the Exchange Act. The smilarities and differences between the proposed rule change and these SEC
rules are described in Items 3(a) and 5 above.

7. Bads for Summary Effectiveness Pursuant to Section 19(b)(3) or for Accderated Effectiveness
Pursuant to Section 19(b)(2)

Not applicable.

8. Proposed Rule Change Based on Rules of Another Sdf-Regulatory Organization or of the
Commisson

The proposed rule change is based in part on SEC Rules 482 and 135a under the Securities
Act.

0. Exhibits

1. Federal Register Notice.

2. MSRB Notice 2004-16 (June 10, 2004) and comment |etters.
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EXHIBIT 1

SECURITIESAND EXCHANGE COMMISSI ON
(RELEASE NO. 34- ; File No. SR-MSRB-2004-09)
SELF-REGULATORY ORGANIZATIONS

Proposed Rule Change by the Municipa Securities Rulemaking Board Relaing to
Advertissments of Municipa Fund Securities Under MSRB Rule G-21

Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934, 15 U.S.C.
789(b)(1) (the “Exchange Act”), notice is hereby given that on December 16, 2004, the Municipa Securities
Rulemaking Board (the “MSRB”) filed with the Securities and Exchange Commisson (the
“SEC”) aproposed rule change (File No. SR-M SRB-2004-09) (the “proposed rule change’)
asdescribed in Items, 1, 11, and 111 below, which Items have been prepared by the MSRB. The
SEC is publishing this notice to solicit comments on the proposed rule change from interested
persons.

l. SELF-REGULATORY ORGANIZATION'S STATEMENT OF THE TERMS OF
SUBSTANCE OF THE PROPOSED RULE CHANGE

The MSRB has filed with the SEC a proposed rule change amending Rule G-21, on
advertising, to establish specific requirements with respect to advertisements by brokers, dedlers
and municipa securities deders (“deders’) rdating to municipa fund securities. The MSRB
proposes an effective date for the proposed rule change of the first calendar day of the month
beginning 90 or more cadendar days after SEC gpprova. Additions areitdicized; deletions are

bracketed. The proposed rule changeis asfollows:
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Rule G-21. Advertising.
(&-(c) No change.
(d) New I'ssue Advertisements In addition to the requirements of section (c), all
advertisements for new issue municipa securities (other than municipal fund securities) shdl
[as0] be subject to the following requirements:

(i)-(ii) No change.
(e) Municipal Fund Security Advertisements. In addition to the requirements of section
(c), all advertisements for municipal fund securities shall be subject to the following
requirements:

(i) Required disclosures. Each advertisement for municipal fund securities:

(A) must include a statement that:

(1) advises an investor to consider the investment objectives, risks,
and charges and expenses associated with municipal fund securities before
investing;

(2) explains that more information about municipal fund securities
isavailable in the issuer’s official statement;

(3) if the advertisement identifies a source from which an investor
may obtain an official statement and the broker, dealer or municipal

securities dealer that publishes the advertisement is the underwriter for
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one or more of the issues of municipal fund securities for which any such

official statement may be supplied, states that such broker, dealer or

municipal securities dealer isthe underwriter for one or moreissues (as
appropriate) of such municipal fund securities; and

(4) states that the official statement should be read carefully before
investing.

(B) that refers by name (including marketing name) to any municipal fund
security, issuer of municipal fund securities, state or other governmental entity
that sponsors the issuance of municipal fund securities, or to any securities held as
assets of municipal fund securities or to any issuer thereof, must include the
following disclosures, as applicable:

(2) unless the offer of such municipal fund securities is exempt
from Exchange Act Rule 15¢2-12 and the issuer thereof has not produced
an official statement, a source from which an investor may obtain an
official statement;

(2) if the advertisement relates to municipal fund securities issued
by a qualified tuition program under Internal Revenue Code Section 529, a
statement that advises an investor to consider, before investing, whether

the investor’s or designated beneficiary’ s home state offers any state tax
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or other benefits that are only available for investments in such state’s
qualified tuition program; and

(3) if the advertisement is for a municipal fund security that the
issuer holds out as having the characteristics of a money market fund,
statements to the effect that an investment in the security is not insured or
guaranteed by the Federal Deposit Insurance Corporation or any other
government agency (unless such guarantee is provided by or on behalf of
such issuer) and, if the security is held out as maintaining a stable net
asset value, that although the issuer seeks to preserve the value of the
investment at $1.00 per share or such other applicable fixed share price, it
is possible to lose money by investing in the security.

(C) that includes performance data must include:

(1) alegend disclosing that the performance data included in the
advertisement represents past performance; that past performance does
not guarantee future results; that the investment return and the value of
the investment will fluctuate so that an investor’s shares, when redeemed,
may be worth more or less than their original cost (provided that the
disclosure with respect to investment value fluctuation is not required for
municipal fund securities that the issuer holds out as having the

characteristics of a money market fund and as maintaining a stable net
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asset value); and that current performance may be lower or higher than
the performance data included in the advertisement; and

(2) if asalesload or any other nonrecurring fee is charged, the
maximum amount of the load or fee and, if the sales |oad or fee is not

reflected in the performance data included in the advertisement, a

statement that the performance data does not reflect the deduction of the

sales|oad or fee and that the performance data would be lower if such
load or fee wereincluded.

(D) must present the statements required by clauses (A), (B) and (C) of this
paragraph, when in a print advertisement, in a type size at least aslarge as and of
a style different from, but at least as prominent as, that used in the major portion
of the advertisement, provided that when performance data is presented in a type
size smaller than that of the major portion of the advertisement, the statements
required by clause (C) of this paragraph may appear in a type size no smaller than
that of the performance data. If an advertisement is delivered through an
electronic medium, the legibility requirements for the statements required by
clauses (A), (B) and (C) of this paragraph relating to type size and style may be
satisfied by presenting the statements in any manner reasonably calculated to
draw investor attention to them. Inaradio or television advertisement, the

statements required by clauses (A), (B) and (C) of this paragraph must be given
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emphasis equal to that used in the major portion of the advertisement. The

statements required by clause (C) of this paragraph must be presented in close

proximity to the performance data and, in a print advertisement, must be
presented in the body of the advertisement and not in a footnote unless the
performance data appears only in such footnote.

(ii) Performance data. Each advertisement that includes performance data
relating to municipal fund securities must present performance data in the format, and
calculated pursuant to the methods, prescribed in paragraph (d) of Securities Act Rule
482 (or, in the case of a municipal fund security that the issuer holds out as having the
characteristics of a money market fund, paragraph (e) of Securities Act Rule 482),
provided that:

(A) to the extent that information necessary to calculate performance data
is not available from an applicable balance sheet included in a registration
statement, or from a prospectus, the broker, dealer or municipal securities dealer
shall use information derived from the issuer’s official statement, otherwise made
available by the issuer or its agents, or (when unavailable from the official
statement, the issuer or the issuer’s agents) derived from such other sources
which the broker, dealer or municipal securities dealer reasonably believes are

reliable
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(B) if the issuer first began issuing the municipal fund securities fewer than
one, five, or ten years prior to the date of the submission of the advertisement for
publication, such shorter period shall be substituted for any otherwise prescribed
longer period in connection with the calculation of average annual total return or
any similar returns,

(C) performance data shall be calculated as of the most recent calendar
guarter ended prior to the submission of the advertisement for publication for
which such performance data, or all information required for the calculation of
such performance data, is available to the broker, dealer or municipal securities
dealer as described in clause (A) of this paragraph;

(D) where such calculation is required to include expenses accrued under a
plan adopted under Investment Company Act Rule 12b-1, the broker, dealer or
municipal securities dealer shall include all such expenses as well as any expenses
having the same characteristics as expenses under such a plan where such a plan
isnot required to be adopted under said Rule 12b-1 as a result of Section 2(b) of
the Investment Company Act of 1940;

(E) in calculating tax-equivalent yields or after-tax returns, the broker,
dealer or municipal securities dealer shall assume that any unreinvested

distributions are used in the manner intended with respect to such municipal fund
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securitiesin order to qualify for any federal tax-exemption or other federally tax-
advantaged treatment with respect to such distributions, provided that:

(1) the advertisement must also provide a general description of
how federal law intends that such distributions be used and disclose that
such yield or return would be lower if distributions are not used in this
manner; and

(2) if the then-effective federal income tax treatment upon which
such yield or return was based is subject to lapse or other adverse change
without extension or change of federal law, the advertisement must
disclose this fact and that such yield or return would be lower if the then-
effective federal income tax treatment is not extended or otherwise
changed.

(F) notwithstanding any of the foregoing, this paragraph shall apply solely
to the calculation of performance relating to municipal fund securities and does
not apply to, or limit the applicability of any rule of the Commission, NASD or
any other regulatory body relating to, the calculation of performance for any
security held as an underlying asset of the municipal fund securities.

(ii1) Nature of issuer and security. An advertisement for a specific municipal fund
security must provide sufficient information to identify such specific security in a manner

that is not false or misleading. An advertisement that identifies a specific municipal fund
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security must include the name of the issuer (or the issuer’s marketing name for its
issuance of municipal fund securities, together with the state of the issuer), presented in a
manner no less prominent than any other entity identified in the advertisement, and must
not imply that a different entity is the issuer of the municipal fund security. An
advertisement must not raise an inference that, because municipal fund securities are
issued under a government-sponsored plan, investors are guaranteed against investment
losses if no such guarantee exists. If an advertisement concerns a specific class or
category of an issuer’s municipal fund securities (e.g., A shares versus B shares; direct
sale shares versus advisor shares; in-state shares versus national shares; etc.), this must
clearly be disclosed in a manner no less prominent than the information provided with
respect to such class or category.

(iv) Capacity of dealer and other parties. An advertisement that relatesto or
describes services provided with respect to municipal fund securities must clearly indicate
the entity providing those services. If any person or entity other than the broker, dealer
or municipal securities dealer is named in the advertisement, the advertisement must
reflect any relationship between the broker, dealer or municipal securities dealer and
such other person or entity. An advertisement soliciting purchases of municipal fund
securities that would be effected by a broker, dealer or municipal securities dealer or any
other entity other than the broker, dealer or municipal securities dealer that publishes the

advertisement must identify which entity would effect the transaction, provided that the
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advertisement may identify one or more such entities in general descriptive terms but
must specifically name any such other entity if it isthe issuer, an affiliate of the issuer, or
an affiliate of the broker, dealer or municipal securities dealer that publishes the
advertisement.

(v) Tax consequences and other features. Any discussion of tax implications or
other benefits or features of investments in municipal fund securitiesincluded in an
advertisement must not be false or misleading. In the case of an advertisement that
includes statements regarding tax or other benefits offered in connection with such
municipal fund securities or otherwise offered under state or federal law, the
advertisement also must state that the availability of such tax or other benefits may be
conditioned on meeting certain requirements. If the advertisement describes the nature
of specific benefits, such advertisement must also briefly name the factors that may
materially limit the availability of such benefits (such as residency, purpose for or timing
of distributions, or other factors, as applicable). Such statements of conditions or
limitations must be presented in close proximity to, and in a manner no less prominent
than, the description of such benefits.

(vi) Underlying registered securities. 1f an advertisement for a municipal fund
security provides specific details of a security held as an underlying asset of the municipal
fund security, the details included in the advertisement relating to such underlying

security must be presented in a manner that would be in compliance with any
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Commission or NASD advertising rules that would be applicable if the advertisement
related solely to such underlying security; provided that details of the underlying security
must be accompanied by any further statements relating to such details as are necessary
to ensure that the inclusion of such details does not cause the advertisement to be false or
misleading with respect to the municipal fund securities advertised. This paragraph does
not limit the applicability of any rule of the Commission, NASD or any other regulatory
body relating to advertisements of securities other than municipal fund securities,
including advertisements that contain information about such other securities together
with information about municipal securities.

(f) [(e)] No change.
. SELF-REGULATORY ORGANIZATION'S STATEMENT OF THE PURPOSE

OF, AND STATUTORY BASIS FOR, THE PROPOSED RULE CHANGE
Initsfiling with the SEC, the MSRB included statements concerning the purpose of and

basis for the proposed rule change and discussed any comments it received on the proposed
rule change. Thetext of these statements may be examined at the places specified in Item IV
below. The MSRB has prepared summaries, set forth in Sections (A), (B), and (C) below, of
the mogt significant aspects of such satements.

A. Sdf-Regulatory Organization' s Statement of the Purpose of, and Statutory
Basisfor, the Proposed Rule Change

(& Rule G-21, on advertising, establishes standards for dealer advertisements relating to

municipa securities. The MSRB has previoudy provided interpretive guidance to deders
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regarding the application of these standards to advertisements of municipal fund securities® The
proposed rule change amends Rule G-21 to establish specific standards applicable solely to
deder advertisements of municipa fund securities. In particular, the proposed rule change
incorporates the advertisng sandards enunciated in the 2002 Notice into Rule G-21, with
certain modifications. In addition, the proposed rule change includes specific requirements
regarding the caculaion and display of performance datafor municipa fund securitiesin a
manner congstent with Rule 482 adopted by the SEC under the Securities Act of 1933, as
amended (the “ Securities Act”), in connection with the advertisement of mutua fund
performance. The proposed rule change aso includes generd disclosure requirements
regarding municipa fund securities that are Smilar in most respects to generaized disclosures
currently required for mutua fund advertisements under SEC rules.

General Disclosures

! See Rule G-21 Interpretation — Application of Fair Practice and Advertisng Rulesto
Municipa Fund Securities, May 14, 2002, reprinted in MSRB Rule Book (the “2002
Notice’). The 2002 MSRB Notice dso confirmed previous guidance on
advertisements of municipa fund securities published in 2001. See Rule G-30
I nterpretation — Interpretive Notice on Commissions and Other Charges,
Advertisements and Officia Statements Relating to Municipal Fund Securities,
December 19, 2001, reprinted in MSRB Rule Book. Municipd fund securities are
municipa securities issued by an issuer that, but for the gpplication of Section 2(b) of
the Investment Company Act of 1940, as amended (the “ Investment Company Act”),
would condtitute an investment company within the meaning of the Investment Company
Act. The most common forms of municipa fund securities sold by deders consst of
interestsin trusts established by states as qudified tuition programs under Section 529
of the Internal Revenue Code of 1986, as amended (“529 college savings plans’), and
interestsin loca government investment pools (“LGIPS’).
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The proposed rule change includes in clauses (A) and (B) of Rule G-21(e)(i) disclosure
provisons modeed after SEC generd disclosure requirements for mutua fund advertisements,
with certain modifications. The modifications recognize the difference between the prospectus
required for mutua funds and the officia statement indirectly required for municipa fund
securities under Rule 15¢2- 12 adopted by the SEC under the Securities Exchange Act of 1934,
as amended (the “Exchange Act”),? aswell as other differencesin characteristics between
municipa fund securities and mutua funds.

New section (e)(i)(A) of Rule G-21 requires that al dealer advertisements relating to
municipa fund securities include generaized disclosure that: (1) advises investors to consider the
investment objectives, risks, and charges and expenses associated with municipa fund securities
before investing; (2) explains that more information about municipa fund securitiesis avalable in

the issuer’ s officid statement; (3) if the advertisement identifies a source from which an investor

SEC Rule 15¢2-12 provides, among other things, that the underwriter for most primary
offerings of municipa securities must obtain and review the issuer’ s near-find officd
gtatement before purchasing or offering the securities, contract with the issuer to receive
copies of thefind officid statement within pecified timeframes &fter the find agreement
to purchase or offer the securities, and distribute copies of the officid statement to
potentiad customers upon request. For purposes of the rule, afina officid statement
must set forth information concerning the terms of the issue; information, including
financia or operating data, concerning the issuer and other entities, enterprises, funds,
accounts and other persons materia to an evauation of the offering; and a description of
undertakings regarding the provison of secondary market information, aswell as
disclosure of any fallures to provide such information during the past five years. A find
officid statement need not contain each item of information required to be included in a
prospectus under the Securities Act.
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may obtain an officid statement and the dedler that publishes the advertisement isthe
underwriter for the municipa fund securities for which such officid statement may be supplied,
dates that such deder isthe underwriter for such municipa fund securities; and (4) states that
the officid statement should be reed carefully before investing. The disclosures required in
clauses (1), (2) and (4) of Rule G-21(e)(i)(A) are subgtantidly smilar to the andlogous
disclosures required under section (b)(2)(i) of SEC Rule 482 in connection with amutud fund
advertisement that would be considered a prospectus under the Securities Act. The disclosure
required in clause (3) of Rule G-21(€)(i)(A) is substantialy smilar to the analogous disclosure
required under section (b) of Rule 135a adopted by the SEC under the Securities Act in
connection with generic mutud fund advertisements.

New section (e)(i)(B) of Rule G-21 requiresthat dl deder advertisements that refer by
name (including marketing name) to any municipa fund security, issuer of municipa fund
securities, governmentd entity that sponsors the issuance of municipa fund securities, or to any
securities held as assats of municipa fund securities or to any issuer of such securitiesheld as
assets, mugt include additiond disclosure that: (1) identifies a source from which an investor
may obtain an officid statement; (2) if the advertisement relates to municipa fund securities
issued through a 529 college savings plan, advises an investor to consder, before investing,
whether the investor’s or designated beneficiary’ s home state offers any state tax or other
benefits that are only available for investments in such sate’ s 529 college savings plan; and (3) if

the advertisement is for amunicipa fund security that the issuer holds out as having the
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characterigtics of amoney market fund, states that an investment in the security is not insured or
guaranteed by the Federal Deposit Insurance Corporation or any other government agency
(unless such guarantee is provided by or on behdf of such issuer) and that, if the security isheld
out as maintaining a stable net asset value, dthough the issuer seeks to preserve the vaue of the
investment at afixed share price, it is possble to lose money by investing in the security. The
disclosure required in clause (1) of Rule G-21(€)(i)(B) is substantialy smilar to the andogous
disclosure required under section (b)(1)(i) of SEC Rule 482. The disclosure required in clause
(3) of Rule G-21(e)(i)(B) is subgtantidly smilar to the analogous disclosure required under
section (b)(4) of SEC Rule 482. The disclosure required in clause (2) of Rule G-21(e)(i)(B) is
not derived from SEC mutud fund advertisng rules but is anadogous to the point-of-sale
disclosure obligation under Rule G-17 described in the 2002 Notice.®

New section (e)(i)(D) of Rule G-21 requires that these general disclosures be presented

in the same format required under SEC Rule 482.

The specific disclosure required in the proposed rule change is somewhat broader than
that currently required under the point- of-sae disclosure obligation described in the
2002 Notice. The MSRB expects to file with the SEC in the near future a proposed
rule change that expands this point- of-sae disclosure requirement under Rule G-17 to
a0 reference the possible existence of other non-tax state benefits. See MSRB Notice
2004-16 (June 10, 2004).
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Historical Performance Data

The proposed rule change establishes in new section (€)(ii) of Rule G-21 specific
requirements with respect to the incluson of performance datain municipa fund security
advertisements.

Calculation and Display of Performance Data. Under the proposed rule change,

such advertisements must comply with the method of computing and displaying performance
data for mutual funds as prescribed in section (d) or (€) of SEC Rule 482, with certain
modifications described below. In effect, for municipa fund securities other than those thet are
held out by the issuer as having the characteristics of amoney market fund, quotations of
performance in an advertisement are limited to the average annud totd return, current yield (but
only if accompanied by average annud tota return), tax-equivadent yidd (but only if
accompanied by average annud tota return and current yield), after-tax return (but only if
accompanied by average annud total return), or other non-prescribed performance measures
(but only if accompanied by average annud total returnand, if adjusted to reflect the effects of
taxes, after-tax return), as provided in SEC Rule 482(d). In the case of municipd fund
securities that are held out by the issuer as having the characterigtics of amoney market fund,
quotations of performance in an advertisement are limited to the current yidd, effective yield

(but only if accompanied by current yield), tax-equivaent yield or tax-equivaent effective yidd
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(but only if accompanied by current yield), or tota return (but only if accompanied by current
yield), as provided in SEC Rule 482(e).*

Clauses (A) through (E) of Rule G-21(e)(ii) modify the basic performance data
calculation methods established for mutual fundsto reflect the fact that certain items of
information that exig in the mutud fund industry — such as the regidiration statement and the
specific items of information required to be disclosed in the prospectus and statement of
additiona information — do not exist for municipa fund securities, aswell asto reflect other
differences in characterigtics between municipa fund securities and mutua funds. Thus, Rule G-
21(e)(ii) providesthat: (A) adeder can useinformation provided in the issuer’ s officid
gtatement, otherwise made available by the issuer, or otherwise obtained from other reliable
sources to caculate performance to the extent such information is not available from a baance
sheet in aregidration satement or from a progpectus; (B) the life of amunicipa fund securities
issue should be measured from when the issuer firgt issues the securities; (C) performance data
in advertisements must be ca culated as of the most recent caendar quarter ended prior to the

submission of the advertisement for publication for which such performance data, or dl

4 SEC Rule 482 incorporates the ca culation methods set forth in Forms N-1, N-3 and
N-4 for purposes of caculating the various types of quotations described in the rule,
These methods are dso incorporated into Rule G-21(€)(ii).



42 of 124

information required for the calculation of such performance data, is available to the dedler;” (D)
expenses having the same characteristics as those permitted to be paid under Rule 12b-1
adopted by the SEC under the Investment Company Act but not technically accrued under a
12b-1 plan must be treated as 12b-1 expenses for purposes of caculating performance® and
(E) in cdculating tax-equivaent yieds or after-tax returns, the dealer shal assume that any
unreinvested digtributions are used in amanner that qudifies for any federd tax-exemption or
other federally tax-advantaged trestment with respect to such distributions, provided that: (1)
the advertisement aso provides a generd description of how federa law intends such
distributions be used and discloses that such yield or return would be lower if digtributions are
not used in this manner; and (2) if the federd income tax trestment upon which such yield or
return is based is subject to lapse or other adverse change without extension or change of
federd law, the advertisement must disclose thisfact and that such yield or return would be

lower if the federal income tax treatment is not extended or otherwise change.

As noted in footnote 12 and accompanying text, infra, the MSRB is publishing for
comment concurrent with thisfiling a draft amendment that would modify this clause

(©).

Thus, asset-based charges paid to the program manager or investment advisor, to the
issuer or its agents, or to any other party generally are to be treated as 12b-1 expenses
for purposes of cdculating performance even if any such charges may not technicaly be
paid under aforma 12b-1 plan. In addition, any 12b-1 expensesincurred in
connection with underlying assets of the municipa fund securities dso must be trested as
12b-1 expenses of the municipa fund securities to the extent that such expenses are not
waived or not included within the asset-based charges described in the preceding
sentence.
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Performance dataincluded in municipa fund security advertisements are required to be
disolayed in the manner provided in section (d) or (€) of SEC Rule 482, as appropriate, with
respect to prominence and positioning of information.

Disclosur es Accompanying Performance Data. New Section (€)(i)(C) of Rule G-

21 requires that advertisements that include performance data for municipa fund securities dso
include certain related legends and disclosures modeled after those required under SEC Rule
482 for mutud funds advertisements that display performance information. These disclosures
emphasize that the performance datais historical and does not guarantee future results, that the
vaue of holdingsis subject to fluctuation (except where the municipa fund security is held out as
having the characterigtics of amoney market fund and as maintaining a able net asset value),
and that current performance may be different from the performance dataincluded in the
advertissment.” Advertisements containing performance data aso are required to include the
maximum amount of any sdesload or other nonrecurring fee and, if such load or feeis not
reflected in the performance data, to disclose that the load or fee is not so reflected and that
performance would be lower if it had been reflected. These nonrecurring fees that are subject
to disclosure include such fees imposed not only by the dedler but dso by the issuer or any
other party to the issuance of the municipa fund securities or the maintenance of investments

therain.

7

As noted in footnote 12 and accompanying text, infra, the MSRB is publishing for
comment concurrent with thisfiling a draft amendment that would modify this provison.
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New Section (€)(i)(D) requires that these legends and disclosures be presented in the
same format required under SEC Rule 482.
Additional Requirements

The proposed rule change includes in new paragraphs (iii) through (vi) of Rule G-21(e)
additiona requirements with respect to municipa fund security advertisements, based largely on
interpretive guidance provided in the 2002 Notice.

Nature of Issuer and Security. New paragraph (iii) requires that an advertisement:

(1) for a gpecific municipa fund security provide sufficient information to identify the security ina
manner that is not false or mideading; (2) that identifies a specific municipa fund security include
the name of the issuer (or its marketing name, including state), presented in a manner no less
prominent than any other entity identified in the advertissment, and not imply thet a different
entity istheissuer; (3) not raise an inference that, because municipa fund securities are issued
under a government-sponsored plan, investors are guaranteed againgt investment losses if no
such guarantee exists, and (4) that concerns a specific dlass or category municipa fund
securities (e.g., A shares versus B shares; direct sale shares versus advisor shares; in-state
shares versus nationd shares; etc.) clearly disclose thisfact in a manner no less prominent than
the information provided with respect to such class or category.

Capacity of Dealer and Other Parties. New paragraph (iv) requires an

advertisement about services provided with respect to municipal fund securitiesto clearly

indicate the entity providing such services. If any person or entity other than the dedler is named
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in the advertisement, it must reflect any relationship between the dedler and such other person or
entity. An advertisement soliciting purchases that would be effected by any party other than the
deder that publishes the advertisement (i.e., the issuer or another dealer) must identify which
entity would effect the transaction, provided that it may identify one or more such entitiesin
generd descriptive terms but must specificaly name any such other entity if it isthe issuer, an
affiliate of the issuer, or an effiliate of the dedler that publishes the advertisement.

Tax Consequences and Other Features. New paragraph (V) requiresthat any

discussion of tax implications or other benefits or features of investmentsin municipa fund
securities included in an advertissment not be fase or mideading. If an advertisement includes
statements regarding tax or other benefits offered in connection with such municipa fund
securities or otherwise offered under state or federd law, it must dso Sate that the availability of
such tax or other benefits may be conditioned on meeting certain requirements. If the
advertisement describes the nature of specific benefits, such advertisement must o briefly
name the factors thet may materidly limit the availability of such benefits (such as resdency,
purpose for or timing of distributions, or other factors, as applicable).? Such statements of
conditions or limitations must be presented in close proximity to, and in amanner no less

prominent than, the description of such benefits.

For example, if an advertisement notes that investors in a particular 529 college savings
plan may qualify for scholarships or matching grants, it may aso need to Sate that such
scholarships or matching grants are available only for attendance at in-state colleges or
to in-dtate investors, if that isin fact the case.
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Underlying Registered Securities. New paragraph (vi) requires that, if an

advertisement for amunicipa fund security provides specific details of a security held asan
underlying asset of the municipa fund security, the details included in the advertisement relating
to such underlying security be presented in amanner that would be in compliance with any SEC
or NASD advertisng rules that would be applicable if the advertisement related solely to such
underlying security. Details of the underlying security included in the advertissment must be
accompanied by any further satements necessary to ensure that the inclusion of such details
does not cause the advertisement to be false or mideading with respect to the municipa fund
securities advertised. This provision does not limit the gpplicability of any rule of the SEC,
NASD or any other regulatory body relating to advertisements of securities other than municipd
fund securities, including advertisements that contain information about such other securities
together with information about municipa fund securities,
Exemption from New Issue Price/Yield Requirement

The proposed rule change exempts municipa fund security advertisements from the
provison of Rule G-21(d) relaing to advertissments of initia reoffering prices or yieds of new
issue municipa securities. This provison is designed for advertisements by underwriting
syndicates for municipa debt offerings and does not deal with matters relevant to municipa fund
securities.

(b) The MSRB believes that the proposed rule change is consstent with Section

15B(b)(2)(C) of the Exchange Act, which provides that the MSRB’srules shall:
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be designed to prevent fraudulent and manipulative acts and practices, to

promote just and equitable principles of trade, to foster cooperation and

coordination with persons engaged in regulating, clearing, settling, processing

information with respect to, and facilitating transactions in municipal securities,

to remove impediments to and perfect the mechanism of afree and open market

in municipa securities, and, in generd, to protect investors and the public

interest.
The MSRB believes that the proposed rule change is consstent with the Exchange Act because
it will further investor protection by raising the sandards for advertisements of municipa fund
securities and by making information provided in such advertisements comparable for different
municipa fund securities investments and between municipa fund securities and registered
mutud funds

B. Sdf-Regulatory Organization' s Statement on Burden on Compstition

The MSRB does not bdlieve that the proposed rule change will impose any burden on
competition not necessary or gppropriate in furtherance of the purposes of the Exchange Act
snce it would gpply equaly to dl deders.

C. Sdf-Regulatory Organization's Statement on Comments on the Proposed Rule
Change Recelved from Members, Participants, or Others

On June 10, 2004, the MSRB published for comment draft rule changes to Rule G-21

with respect to advertisements of municipal fund securities® The MSRB received eight

9 See MSRB Notice 2004-16 (June 10, 2004).
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comment letters™® After reviewing these comments, the MSRB approved the draft

amendments, with certain modifications, for filing with the SEC. The comments and

modifications to the draft amendments are discussed bel ow.

General Disclosures

Summary of Draft Amendment. Draft Rule G-21(e)(i)(A) would require dedler

advertisements of municipa fund securities to include generdized disclosure to the effect that

investors should consider the securities investment objectives, risks and charges before

investing; that more information about the securitiesis available in the issuer’ s officid Statement;

10

Letter from Kenneth B. Roberts, Hawkins Delafield & Wood LLP (“Hawkins’), to
Ernesto A. Lanza, Senior Associate General Counsel, MSRB, dated August 20, 2004;
letter from Mary L. Schapiro, Vice Chairman, NASD, and President, Regulatory Policy
and Oversight, to Ernesto A. Lanza, dated September 9, 2004; letter from Tamara K.
Samon, Senior Associate Counsd, Investment Company Indtitute (“1CI7), to Ernesto
A. Lanza, dated September 10, 2004; |etter from David J. Pearlman, College Savings
Foundation (“CSF’), to Ernesto A. Lanza, dated September 13, 2004; letter from
Elizabeth L. Bordowitz, Genera Counsd, Finance Authority of Maine (“FAME”), to
Ernesto A. Lanza, dated September 13, 2004, letter from Diana F. Cantor, Chair,
College Savings Plan Network (*CSPN”), and Executive Director, Virginia College
Savings Plan, to Ernesto A. Lanza, dated September 15, 2004; |etter from Elizabeth
Varley and Michadl D. Udoff, Co-Staff Advisers, Securities Industry Association
(“SIA™) Ad Hoc 529 Plans Committee, to Ernesto A. Lanza, dated September 15,
2004; and letter from Ragquel Alexander, PhD, Assistant Professor, and LeAnn Luna,
PhD, Assistant Professor, University of North Carolinaa Wilmington, to Ernesto A.
Lanza, dated September 15, 2004. Most commentators aso provided comments on
the proposed modification to the MSRB’ s existing point-of-sde disclosure obligation
relating to sdles of out-of-ate 529 college savings plans, as described in the June
notice. The MSRB expectsto file with the SEC in the near future a proposed rule
change that expands this point-of-sde disclosure requirement under Rule G-17 to dso
reference the possible existence of other non-tax ate benefits. The MSRB wiill
address comments on this subject at that time.
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identifies where an official statement can be obtained; and States that the official statement
should be read carefully before investing. Advertisements of 529 college savings plans dso
must advise investors to congider whether their home states offer state tax or other benefits only
avalable for invesmentsin the in-state plans. Further, advertisements for municipa fund
securities that are marketed as money market securities would be required to disclose that
investments are not insured and, if marketed as maintaining a stable net asset vaue, it is4ill
possible to lose money. These disclosures would be required to be given emphasis equd to that
used in the mgjor portion of the advertisement. In addition, the MSRB sought comment on
whether the rule should require that dealers that advertise 529 college savings plansinclude in
their generaized disclosure language the URL of an M SRB-maintained web Site where investors
can obtain genera information about the 529 college savings plan market.

Discussion of Comments. Commentators generaly supported the proposed genera

disclosures, with severad providing suggested changes.

- State tax and other benefits— Three commentators representative of, or
generdly acting on behdf of, Sate issuers suggested modifications to the language relating to the
potentid benefits of investing in an in-state plan. CSPN and FAME stated that the proposed
language should reflect that some benefits may be dependent on the designated beneficiary’s
home date (rather than or in addition to the home state of the investor). Hawkins suggested that

if agate’'s 529 college savings plan is offered solely within that state and an advertisement of
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such plan is distributed solely within such state, the advertisement should be exempted from the
proposed disclosure regarding potentid bendfits of invedting in an in-state plan.

The MSRB agrees that the generd disclosure language in Rule G-21(e)(i)(B)(2) should
be modified to include reference to the designated beneficiary when discussing the benefits of in-
date investments. However, the MSRB does not believe that the additional changes suggested
by the commentators should be made. The MSRB believes that disclosure of potentid in-state
benefits should gpply to dl 529 college savings plan advertisements, even if the advertisement
for a529 college savings plan offered solely within a particular Sate is distributed soldy within
that Sate, as thiswould ensure uniform practices and avoid sometimes difficult factud
determinations.

- Advertisements with limited information — Several commentators (CSF,
CSPN, FAME and SIA) suggested that the proposed amendments permit an abbreviated form
of the generd disclosures for purposes of radio and television advertissmentsin view of the
limited amount of time available in such advertisementsto provide dl required information. SIA
argued that the requirement that equa prominence be given to the generd disclosureswould
result in the advertisement’ s intended message being lost. CSF stated that the practical
consequence of this requirement would quite possibly be that there would be no more radio or
televison advertisements of 529 college savings plans by deders. CSF and SIA suggested that
abroadcast advertisement that merely presents the dedler’ s name and address, the name of the

529 college savings plan and the name of the sponsoring state be permitted to subdtitute an
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abbreviated reference to the officid statement for further information. SIA further suggested
that such a broadcast advertisement urge the investor to read the officid statement carefully
before investing and state how an investor may obtain the officid statement.

The MSRB notesthat SEC Rule 135a effectively permits the use of certain types of
mutud fund advertisements containing very limited information without including the disclosures
required under SEC Rule 482. SEC Rule 135a covers advertisements that include no more
than explanatory information reating to mutua funds generdly and/or to specific categories of
mutud funds, as well as an invitation to inquire for further information. Such advertisements
must contain the name and address of the dedler sponsoring the advertisement and whether the
deder isthe principa underwriter of any mutua fund with respect to which information will be
sent to any investor who asks for more information. However, such advertisements must not
specificdly refer by name to any mutud fund or fund family.

The suggestion of CSF and SIA would provide for including the name of the 529
college savings plan and its sponsoring state, unlike under SEC Rule 135a. However, their
proposa would provide for retaining certain of the generd disclosures of the proposd that are
not otherwise required under SEC Rule 135a. The MSRB bdlieves that the genera disclosure
provision should be modified to permit more abbreviated generd disclosures, st forth in Rule
G-21(e)(1)(A), where an advertisement does not refer by name (including marketing name) to
any specific municipa fund security, issuer of municipa fund securities or state or other

governmental entity that sponsors the issuance of municipa fund securities, or to any securities
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held as assets of municipa fund securities or to any issuer of such securities held as assets.
Such disclosures would be limited to statements advising investors to congder the investment
objectives, risks and charges of municipa fund securities before investing; that more information
about municipa fund securitiesis avalable in theissuer’ s officid statement; and that the officid
statement should be read carefully before investing. Because these disclosures would be
considerably shorter than otherwise required, the MSRB does not believe that the equa
prominence requirement for such statements should be changed. Further, the MSRB does not
believe that dealers should be permitted to identify a specific product in advertisements where
only these more abbreviated genera disclosures are provided. Any advertisement that
specificadly identifies a product must dso include the generd disclosures st forth in Rule G-
21(e)(i)(B), as applicable.

- Reference to MSRB web site— Most commentators stated that the MSRB
should not require that 529 college savings plan advertisements include reference to an MSRB-
maintained web site on 529 college savings plans, and no commentator supported such a
requirement. The MSRB will take no further action with respect to such proposd at thistime.
However, the MSRB will continue to maintain and update its existing web pages, a

http:/AMww.msrb.org/msrbl/mfs, thet provide generdized information about municipa fund

securities.
- Applicability to L GI Ps — Hawkins suggested that the generd disclosure

provisions be made ingpplicable to advertisements of LGIPs, arguing that the required
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references to the officid statement are inappropriate because officia statements are not typically
prepared for LGIPs. The MSRB understands that most LGIPs do in fact prepare officia
gatements (often referred to as information statements), and dedlers marketing L GIPs generaly
are subject to SEC Rule 15¢2-12. Therefore, the MSRB has not exempted dealer
advertisements of LGIPs from the rule requirements.

Performance Data

Summary of Proposal. Draft Rule G-21(€)(ii) would require advertisements that

include performance data to comply with the method of computing and displaying mutua fund
performance data provided under SEC Rule 482, with certain modifications. Among other
things, the draft amendment would require that performance data shown in an advertisement be
caculated as of the most recent calendar quarter for which such data, or al information required
to cdculate such performance data, is reasonably available to the dedler. SEC Rule 482
requires that such data be shown in mutua fund advertisements as of the most recent caendar
quarter but does not make the determination of which caendar quarter is the most recent
dependent upon the availability of such data.

In addition, draft Rule G-21(e)(i) would require certain related disclosures for municipa
fund securities advertisements that contain performance data. The disclosures emphasize that
the performance information is historica and does not guarantee future results, the value of
holdings is subject to fluctuation, and current performance may be lower or higher than the

performance quoted. Advertisements containing performance data also would be required to
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include basic information about saes |oads and other nonrecurring fees and note the impact of
such loads or fees on performance as shown. The disclosures must be given emphasis equd to
that of the performance dataitself. These disclosures are required under SEC Rule 482 in
mutud funds advertisements that display performance informeation.

Discussion of Comments. Commentators generally supported the proposed

performance data ca culation methods and related legends and disclosures, with severd
providing suggested changes.

- Most recent quarterly performance data— NASD dated that the difference
in the language regarding the timing of quarterly data used in Rule G-21 as compared to the
language used in SEC Rule 482 “ gppears to give dederslatitude’ that “may undermine the
ability of investors to compare different municipa fund securities programs, or even the same
program offered by different dedlers who impose varying end dates for their performance
cdculaion. At aminimum, the disparity between the language in Rule 482 and the MSRB’s
proposa would create confusion for broker-deders that must comply with both provisions.”

The language used in the draft amendment was not designed to give dederslditudein
deciding which timeframes to include in advertisements, nor would it normally lead to a different

result under the draft rule as compared to SEC Rule 482."* Rather, the language reflects the

1 The MSRB notes that SEC Rule 482(g) provides a basic timeliness standard based on
the “most recent practicable date considering the type of investment company and the
media through which datawill be conveyed’ that dso could be viewed as giving some
latitude in deciding which timeframes to include in advertisements.
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MSRB'’s recognition that its rulemaking should not be used to indirectly regulate Sate issuersin
structuring their programs and that a state' s sructure might result in making compliance with the
specific language of Rule 482 impossible without forcing a change in the structure. However, to
mitigete the possibility of unintended ambiguity and possible inconsistent application of the rule
between different deders, the MSRB has modified the language of Rule G-21(g)(ii)(C) to
provide that calculations must be made as of the most recent quarter for which necessary
information is avallable, rather than when such information isreasonably available. Deders
wishing to advertise performance would be tasked with taking al appropriate actions necessary
to obtain information that isin fact available for purposes of such caculation.

- Most recent month-end performance data— ICl and NASD suggested that
the MSRB add a requirement that dealersinclude in municipa fund security advertisements that
contain performance data a phone number or web address where investors may obtain
performance data current to the most recent month-end. They stated that this would make the
MSRB'’s advertisng rule consstent with the smilar requirement established under SEC Rule
482. Rule 482 requires that mutua fund advertisements that show performance data aso
include a phone number or web site address at which performance data may be obtained thet is
current to the most recent month, available no later than seven business days after the end of the
month. This requirement was not included in draft Rule G-21(€). Concurrent with the filing of
this proposed rule change, the MSRB is publishing for industry comment a draft amendment to

Rule G-21 that would require inclusion in deder advertisements that contain performance data
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for municipa fund securities of a phone number or web address where investors may obtain
performance data current to the most recent month-end.™

- Affect of federal tax treatment of 529 plans— The MSRB sought comment
on whether the methods of caculating performance provided under SEC Rule 482, as modified
by the draft amendments, were appropriate for municipa fund securities. 1Cl stated thet “the
proposed modifications satisfactorily address any disparities that should be taken into account in
incorporating the provisons of Rule 482 into Rule G-21.” CSPN and FAME strongly
supported the effort to develop a uniform method of caculating performance. They suggested
that the MSRB establish basic assumptions that 529 college savings plan digtributions will be
used in amanner that would preserve their tax-exempt nature (with a footnote to the effect that
after-tax returns would differ if current law sunsets). In addition, they suggested that after-tax
returns should not be required to be shown for 529 college savings plan advertisements since
such investments are intended to be tax-exempt.

The MSRB does not believe that such assumptions about the tax-exempt nature of 529
college savings plan investments should apply for al purposes of caculaing performance. Thus,
the basdine totd return calculation would continue to ignore al tax effects. However, in
caculaing tax-equivadent yidds or after-tax returns, the MSRB believesit is gppropriate to

assume that unreinvested ditributions are used for purposes that would maintain any intended

12 See MSRB Notice 2004-43 (December 16, 2004).
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federd tax benefit, as st forth in Rule G-21(€)(ii)(E). Such assumption would require that the
advertisement include a generd description of how federa law intends that such distributions be
used to maintain the favorable tax trestment and a disclosure that the tax-equivaent yield or
after-tax return would be lower if distributions are not used in such manner. In addition, if the
favorable tax treatment is subject to lapse or other adverse change without extension or other
change of law, the advertisement must disclose thisfact and that such yield or return would be
lower if the favorable tax trestment is not extended or otherwise changed.

Further, the MSRB does not believe that the provison requiring the inclusion of after
tax-return should be iminated. The only circumstance in which a dedler would be required to
show after-tax return isif the advertisement aso includes a performance measure that is
adjusted to reflect the effect of taxes (e.g., atax equivaent return intended to show how the tax
benefits of investing in 529 college savings plans compares to other fully taxable investments).
Under this circumstance, it is gppropriate that the advertisement aso include performance that
does not include such adjustment.

Additional Requirements

Draft Rule G-21 would incorporate, with certain modifications, severd exigting
interpretive positions from the 2002 Notice. Commentators generaly supported the
incorporation of these pogitionsinto the rule, with severd providing suggested changes.

- Nature of Issuer and Security — Draft Rule 21(e)(iii) would require, anong

other things, that an advertisement that identifies a specific municipa fund security include the
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name of the issuer presented in a manner no less prominent than any other entity identified in the
advertisement.

CSF argued that, in some cases, providing the name of the legal issuer in connection
with 529 college savings plan securities may not help consumers understand the nature of the
issuer and may result in confusion since the legal issuer may be an obscure date trust. CSF
suggested that it would be more helpful to identify the 529 college savings plan by marketing
name, together with the name of the Sate that establishes and maintainsthe plan. CSF aso
suggested that dedlers be permitted to include the marketing logo, rather than alogo of the lega
issuer, in advertisements, which logo should appear at least as prominently as the dedler’ s logo.

SIA dated that the requirement that the issuer’ s name be given equa prominence to that of the
dedler is unnecessary and subject to second guessing. SIA argued that the policy objective of
the proposed rule, which isto prevent investor confusion as to who the issuer of the security is,
is satisfied by the other requirements set forth in this section that the issuer be identified and that
the advertisement not imply that another entity is the issuer of the security.

The MSRB believesthat it is appropriate to permit dedlers to use the marketing name
and gate of a’529 college savings plan in subgtitution for the legal name of the issuer. However,
the MSRB does not agree that such issuer information should be permitted to be presented in a
manner that is less prominent than any other entity identified in the advertissement. This provison

would aso permit the use of the 529 college savings planslogo, so long as such logo is
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presented in a manner no less prominent than any other entity’ s logo included in the
advertisement.

- Capacity of Dealer and Other Parties— Draft Rule 21(€)(iv) would require
an advertisement that relates to or describes services provided with respect to municipal fund
securities to clearly indicate the entity providing such services. In addition, an advertisement
soliciting purchases of municipa fund securities that would be effected by any party other than
the deder that publishes the advertisement (i.e., the issuer or another dedler) must clearly state
which entity would effect the transaction.

CSF and SIA argued that many 529 college savings plans are marketed through
hundreds of dedlers and it would be extremely difficult if not impossible for a primary didtributor
to lig in its advertisement dl such deders. CSF suggested that only dedlers that are effiliates of
the dedler publishing the advertisement and, if gpplicable, the issuer itsalf be required to be
identified by name in such advertisements. NASD dated that this provision resembles, but is
not identical to, NASD Rule 2210(d)(2)(C), which generaly requiresthat al sales materid
prominently disclose the name of the member and, if it includes other names, reflect which
products or services are being offered by the member.

It was not the intent of the origina proposd to require that a primary digtributor lit its
many hundreds of sdling dealers used in the 529 college savings plan’s didtribution channels.
The MSRB has modified this provison so that the only parties effecting transactions in municipa

fund securities that must be specificaly named in an advertisement are the deder publishing the
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advertisement, any other dealer affiliated with such deder and the issuer, as applicable. In
addition, the rule language has been revised to more closely track the NASD requirement that, if
any parties other than the deder isnamed in amunicipa fund securities advertisement, the
products or services offered by such partiesin connection with such municipa fund securities
must be stated.

- Tax Consequences and Other Features — Draft Rule 21(e)(v) would
require, among other things, that an advertisement that includes statements regarding tax or
other benefits offered under Sate or federa law must make clear the nature of such benefits and
that the availability of such benefits may be materidly limited based upon residency, purpose for
or timing of share redemptions, or other factors, as applicable. These limitations would be
required to be described in the advertissment in close proximity to, and in amanner no less
prominent than, the description of such benefits.

CSF argued that tate tax trestment of 529 college savings plans is extremely complex
and that not al variations in Sate trestment will be a benefit to in-state investors. 1t suggested
that the reference in the rule language to “ state tax or other benefits’ should be changed to
“different state tax or other consequences.” CSF aso expressed concern over the proposa’s
requirement that an advertisement that includes information about tax or other state benefits
must “make dear the nature of such benefits” CSF dtated:

If dl that would be required is a generd statement that tax and other benefits

may be available only through the home-state program, the guidance should so

date.... If alaundry list of al potentia aspects of differing trestment is required,
we are concerned that such alist could not practically be updated to account
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for dl new Sate laws, and that even if it could, space limitations would make it
impractica or impossible to achieve compliance.

CSPN and Hawkins stated that only generd statements of limitation are appropriate
where an advertisement contains only generd statements of benefits, so long asthe investor is
directed to the officid statement for additiond information. Hawkins suggested that the
proposed rule language appears to require deder advertisements that refer in any manner to tax
or other benefits to include a detailed description of the nature of, and of limitations gpplicable
to receipt of, such benefits. Hawkins argued that it may be impractica to include such a
detailed description within most advertisements without resulting in potentialy mideading or
incomplete statements.

FAME suggested certain changes to terminology in this provision, stating that references
to “shares’ are not appropriate for many 529 college savings plans. In addition, CSPN and
FAME dated that some state benefits may not be specificaly provided for under state law but
are created by state entities under genera grants of authority.

The MSRB has modified the rule language to more narrowly focus the types of
disclosures that would be required to be made in an advertisement that includes descriptions of
tax or other beneficia features offered under state or federd law in connection with an
investment in municipa fund securities. Thus, the modified language would make clear that
generd statements regarding the existence of beneficid features would not require an extensive

listing of dl such features but would require generd disclosure that such features may be subject
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to limitations. However, as the information about tax matters becomes more detailed, therule
would require comparably detailed discussion of potentid limitations. However, the reference
to “benefits’ has not been diminated from the rule. The rule aready addresses the broader
concept of “tax implications’ but is dso specificaly amed a ensuring that the “hyping” of
beneficid treastment istempered by an equally prominent discussion of potentid limitations.
Further, certain limited modifications have been made to the rule language to address the
concerns regarding use of the term “ shares’ and reference to benefits provided under Sate law.

1. DATE OF EFFECTIVENESS OF THE PROPOSED RULE CHANGE AND
TIMING FOR COMMISSION ACTION

The MSRB proposes an effective date for the proposed rule change of the first cdendar
day of the month beginning 90 or more calendar days after SEC gpprovd. Within 35 days of

the publication of this notice in the Federad Register or within such longer period (i) as the SEC

may designate up to 90 days of such date if it finds such longer period to be gppropriate and
publishes its reasons for so finding or (ii) as to which the sdlf-regulatory organization consents,
the SEC will:

(A) by order approve the proposed rule change, or

(B) indtitute proceedings to determine whether the proposed rule change should be
disapproved.

V. SOLICITATION OF COMMENTS

Interested persons are invited to submit written data, views, and arguments concerning



63 of 124

the foregoing, induding whether the proposed rule change is consstent with the Exchange Act.
Comments may be submitted by any of the following methods:

Electronic Comments,

- Use the SEC Internet comment form (http://www.sec.gov/rules/sro.shtml) or

- Send an e-mail to rue-comments@sec.gov. Please include File Number SR-

2004-09 on the subject line.

Paper Comments:

- Send paper comments in triplicate to Jonathan G. Katz, Securities and
Exchange Commission, 450 Fifth Street, NW, Washington, DC 20549-0609.

All submissions should refer to File Number SR-2004-09. Thisfile number should be
included on the subject lineif eemail isused. To help the SEC process and review your
comments more efficiently, please use only one method. The SEC will post al comments on the

SEC' s Internet Web site (http://www.sec.gov/rules/sro.shtml). Copies of the submission, al

subsequent amendments, dl written statements with respect to the proposed rule change that
are filed with the SEC, and dl written communications relating to the proposed rule change
between the SEC and any person, other than those that may be withheld from the public in
accordance with the provisons of 5 U.S.C. 552, will be available for ingpection and copying in
the SEC' s Public Reference Room, 450 Fifth Street, NW, Washington, DC 20549. Copies of
such filing dso will be available for ingpection and copying at the MSRB's principd office. All

comments received will be posted without change; the SEC does not edit persona identifying
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information from submissions. Y ou should submit only information that you wish to make
available publicly. All submissions should refer to File Number SR-M SRB-2004-09 and
should be submitted on or before [insert date 21 days from publication in the Federal Register].

For the SEC by the Division of Market Regulation, pursuant to delegated authority, 17
CFR 200.30-3(3)(12).

Jonathan G. Katz
Secretary
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EXHIBIT 2

MSRB Notice 2004-16
(June 10, 2004)

Request for Comments on Draft Amendments Relating to Advertisements of Municipal
Fund Securities and Draft Interpretive Guidance on Disclosures in Connection with Out-
of-State Sales of College Savings Plan Shares

The Municipal Securities Rulemaking Board (“MSRB”) has established a number of
specific interpretive standards under its advertising rule, Rule G-21, in connection with
advertisements used or produced by brokers, dealers and municipal securities dealers (“dealers™)
relating to municipal fund securities, including in particular advertisements for college savings
plans.! In addition, the MSRB has provided interpretive guidance regarding dealers’ point-of-
sale disclosure obligations under the MSRB’s basic fair practice rule, Rule G-17, as such
obligations apply to the marketing of shares of a state’s college savings plan to individuals who
are residents of a different state. These and other MSRB rules and interpretive positions are
designed, among other purposes, to ensure that material information on the municipal fund
securities market (particularly the rapidly evolving and growing college savings plan market) is
made available in a meaningful and accurate manner to customers who invest in municipal fund
securities through dealers.?

Municipal fund securities are defined in Rule D-12 as municipal securities issued by an
issuer that, but for the application of Section 2(b) of the Investment Company Act of
1940, would constitute an investment company under the Act. Section 2(b) of the
Investment Company Act provides that the Act does not apply to, among others, a state or
any political subdivision of a state, or any agency, authority, or instrumentality of a state.
There are two principal forms of municipal fund securities that are marketed by dealers:
(i) interests or shares in college savings plans, which are established by states under
Section 529(b)(A)(ii) of the Internal Revenue Code of 1986 as “qualified tuition
programs” through which individuals make investments for the purpose of accumulating
savings for qualifying higher education costs of beneficiaries; and (ii) interests or shares
in local government investment pools, which are established by state or local
governments as vehicles for the pooled investment of public moneys of participating
governmental entities. So-called “pre-paid tuition plans” established by states or higher
education institutions under Section 529(b)(A)(i) of the Internal Revenue Code generally
are not considered municipal fund securities.

2 Many municipal fund securities are marketed directly to customers by issuer personnel,
rather than through dealers. Since the MSRB’s rulemaking authority under Section 15B
of the Securities Exchange Act of 1934 is limited to dealer transactions in municipal

(continued . . .)
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In furtherance of the MSRB’s statutory mandate to protect investors and the public
interest, the MSRB is publishing for industry comment draft amendments to Rule G-21 that
would: (i) require that performance data included in advertisements for municipal fund securities
be calculated and displayed, together with related legends and disclosures, in the manner required
under Securities Act Rule 482 adopted by the Securities and Exchange Commission (“SEC”) in
connection with mutual fund advertisements, with certain modifications; (ii) require that all
advertisements for municipal fund securities include general disclosure language based in part on
a similar requirement in SEC Rule 482, with additional language in the case of college savings
plan advertisements relating to benefits available solely to state residents; and (iii) incorporate
into the rule language the MSRB’s previously enunciated interpretive standards, with certain
modifications. Furthermore, the MSRB is publishing for industry comment draft interpretive
guidance under Rule G-17 that would broaden the existing point-of-sale disclosure obligation
relating to out-of-state investments in college savings plans to include disclosures regarding the
potential loss of other state benefits (in addition to tax benefits) that may be offered to
individuals who invest in their home state college savings plans. The draft amendments and draft
interpretive guidance are described more fully below. Comments are due by September 15,
2004.

DRAFT AMENDMENTS TO RULE G-21, ON ADVERTISING

Rule G-21 establishes general ethical standards for dealer advertisements. Under section
(b) of the rule, a dealer is prohibited from publishing any advertisement concerning its facilities,
services or skills with respect to municipal securities that is materially false or misleading. In
addition, a dealer is prohibited under section (c) of the rule from publishing any advertisement
concerning municipal securities that it knows or has reason to know is materially false or
misleading.” Rule G-21 generally does not require that any specific statements or information be
included in an advertisement but does require that any statement or information that is included
not be materially false or misleading.! Advertisements are defined broadly under the rule and

(. . . continued)
securities, MSRB rules do not apply to issuers or their personnel who market municipal

fund securities directly to customers.

3 The rule also establishes standards for advertising initial reoffering prices or yields of
new issue municipal securities under section (d). This provision is designed for
advertisements by underwriting syndicates for municipal debt offerings and does not deal
with matters relevant to the municipal fund securities markets. The draft amendments
would explicitly exempt municipal fund security advertisements from this provision.

For example, if a dealer makes a statement in an advertisement that explicitly or

implicitly refers to a particular feature of a security (e.g., the soundness or safety of an

investment in the security), the dealer must include any information necessary to ensure
(continued . . .)
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generally consist of any materials published or designed for use in the public, including
electronic (e.g., Internet web sites, form e-mail messages, scripted telemarketing calls, fax
broadcasts), media (e.g., print, television, radio) or promotional literature designed for
dissemination to the public, such as notices, circulars, reports, market letters, form letters,
telemarketing scripts or reprints or excerpts of the foregoing. However, issuer-prepared
disclosure materials such as program disclosure documents produced in connection with college
savings plans or information statements produced in connection with local government
investment pools are not considered advertisements for purposes of Rule G-21.°

In an interpretive notice published in 2002 (the “2002 MSRB Notice™), the MSRB
established specific standards for inclusion of certain types of information in municipal fund
security advertisements, with emphasis on college savings plan advertisements.’ Today, the
MSRB is proposing draft amendments to Rule G-21 that would incorporate the advertising
standards enunciated in the 2002 MSRB Notice, with certain modifications described below.
The standards from the 2002 MSRB Notice would be supplemented by specific requirements
regarding the calculation and display of performance data in advertisements in a manner
consistent with SEC Rule 482. In addition, the draft amendments would include general
disclosure requirements regarding municipal fund securities that are similar in most respects to
generalized disclosures currently required for mutual fund advertisements under SEC Rule 482.
The draft amendments are included at the end of this notice. If the draft amendments are
adopted, the MSRB would expect to withdraw the portions of the 2002 MSRB Notice relating to
advertisements. The MSRB seeks comments on all aspects of the draft amendments.

Historical Performance Data

(. .. continued)
that the advertisement is not materially false or misleading with respect to the feature. See
Rule G-21 Interpretive Letter — Disclosure obligations, May 21, 1998, reprinted in MSRB

Rule Book.

Program disclosure documents, information statements and other issuer-prepared
disclosure materials used in connection with municipal fund securities are referred to as
“official statements” under MSRB and SEC rules. See infra footnote 13. The MSRB has
no regulatory authority over issuer disclosure documents.

6 See Rule G-21 Interpretation — Application of Fair Practice and Advertising Rules to
Municipal Fund Securities, May 14, 2002, reprinted in MSRB Rule Book. The 2002
MSRB Notice also confirmed previous guidance on advertisements of municipal fund
securities published in 2001. See Rule G-30 Interpretation — Interpretive Notice on
Commissions and Other Charges, Advertisements and Official Statements Relating to
Municipal Fund Securities, December 19, 2001, reprinted in MSRB Rule Book.
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Current Standard. Under current Rule G-21 as interpreted in the 2002 MSRB Notice,
the use of historical performance data in an advertisement requires a description of the nature and
significance of such data to assure that the advertisement is not false or misleading. Further,
depending upon the facts and circumstances, a dealer may be required to disclose information on
fees or other charges that may have a material effect on the advertised performance data if
necessary to ensure that the advertisement is not materially false or misleading. An
advertisement that includes performance data must make clear that such information relates to
past performance, which may not be indicative of future investment performance.

Except as described in the preceding paragraph, the MSRB has not specified that dealers
must calculate or display performance data contained in municipal fund security advertisements
in any particular manner. This contrasts with existing regulation of mutual fund advertisements
that include performance data. SEC Rule 482 sets forth detailed requirements on how such data,
if included in mutual fund advertisements, must be calculated and displayed, in part by reference
to the registration statements used for registration of mutual funds and variable annuities.” Thus,
performance data presented by a dealer in a mutual fund advertisement generally must be
consistent with performance data presented by the mutual fund itself in its registration statement.

In the case of municipal fund securities, however, issuers are not subject to the
registration requirements of the Securities Act of 1933 under Section 3(a)(2) or the Investment
Company Act of 1940 under Section 2(b). Thus, there are no mandated methods for issuers of
municipal fund securities to calculate performance, nor is there any requirement for such issuers
to make such calculations or to present performance data in any document available to investors
or others. The methods of computing mutual fund performance under SEC rules are based in
part on the assumption that mutual funds are structured in accordance with the limitations
imposed by the Investment Company Act. Because issuers of municipal fund securities are
exempt from the Investment Company Act and most other federal securities laws, they may act in
their best judgment in widely divergent manners in structuring their programs and securities.
Some of these structures may introduce variants on the traditional mutual fund models that can
result in the SEC calculation methods to be not ideally suited, without modification, for
calculating performance of these municipal fund securities.

The 2002 MSRB Notice did not include guidance on performance calculations and other
matters covered by SEC Rule 482 since the provisions of that rule were then subject to change as
a result of the publication for comment by the SEC of proposed amendments to Rule 482

7 SEC Rule 482 references Form N-1A (registration statement for open-end management
investment companies), Form N-3 (registration statement for variable annuities registered
as investment companies) and Form N-4 (registration statement for variable annuities
registered as unit investment trusts).
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simultaneously with the publication of the 2002 MSRB Notice.® The 2002 MSRB Notice did
confirm previous guidance in which the MSRB had stated that a municipal fund security
advertisement that would be compliant with the SEC and NASD mutual fund advertising rules, if
applied to the municipal fund security advertisement as if municipal fund securities were shares
of a registered mutual fund, also would be in compliance with MSRB Rule G-21. Thus, a dealer
wishing to include performance data in an advertisement could electively use the methods
required by the SEC for mutual fund advertisements under SEC Rule 482 with the assurance that
the advertisement would be in compliance with the MSRB’s advertising rule. However, dealers
are not required to use these SEC methods and currently are permitted to display performance in
ways that diverge from the standards that exist in the mutual fund industry, so long as the
performance data is not false or misleading. The lack of specific required computational and
presentation standards could result in significantly less comparability between different
municipal fund security advertisements than currently exists for mutual fund advertisements.

Draft Amendments. Proposed new section (e)(ii) of Rule G-21 would require dealer
advertisements of municipal fund securities that include performance data to comply with the
method of computing and displaying performance data for mutual funds as prescribed in section
(d) or (e) of SEC Rule 482, with certain modifications. The modifications included in the draft
language reflect the fact that certain items of information that exist in the mutual fund industry —
such as the registration statement and the specific items of information required to be disclosed
in the prospectus and statement of additional information — do not exist for municipal fund
securities. In particular, the draft language provides that: (A) a dealer can use information
provided in the issuer’s official statement, otherwise made available by the issuer, or otherwise
obtained from other reliable sources to calculate performance to the extent such information is
not available from a balance sheet in a registration statement or from a prospectus; (B) the life of
a municipal fund securities issue should be measured from when the issuer first issues the
securities; (C) performance data in advertisements must be calculated as of the most recent
calendar quarter ended prior to the submission of the advertisement for publication for which
such performance data, or all information required for the calculation of such performance data,
is reasonably available to the dealer; and (D) expenses having the same characteristics as those
permitted to be paid under Investment Company Act Rule 12b-1 but not technically accrued
under a 12b-1 plan must be treated as 12b-1 expenses for purposes of calculating performance.’

8 See Investment Company Act Release No. 25575 (May 17, 2002), 67 FR 36712 (May 24,
2002). The proposed amendments were ultimately adopted by the SEC, with limited
modifications, in September 2003 and became fully effective for mutual fund
advertisements submitted for publication after March 31, 2004. See Investment Company
Act Release No. 26195 (September 29, 2003), 68 FR 57760 (October 6, 2003).

? Thus, asset-based charges paid to the program manager or investment advisor, to the
issuer or its agents, or to any other party generally would be viewed as being treated as
12b-1 expenses for purposes of calculating performance even if any such charges may not

(continued . . .)
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In addition, the draft language confirms that these provisions of Rule G-21 would apply solely to
the calculation of performance relating to municipal fund securities and not to the calculation of
performance for any security (such as a mutual fund) held as an underlying asset of the municipal
fund securities.

Proposed Rule G-21(e)(ii) would effectively provide that, for municipal fund securities
other than those that are held out by the issuer as having the characteristics of a money market
fund, quotations of performance in an advertisement would be limited to the average annual total
return, current yield (but only if accompanied by average annual total return), tax-equivalent
yield (but only if accompanied by average annual total return and current yield), after-tax return
(but only if accompanied by average annual total return), or other non-prescribed performance
measures (but only if accompanied by average annual total return and, if adjusted to reflect the
effects of taxes, after-tax return), as provided in SEC Rule 482(d). In the case of municipal fund
securities that are held out by the issuer as having the characteristics of a money market fund,
quotations of performance in an advertisement would be limited to the current yield, effective
yield (but only if accompanied by current yield), tax-equivalent yield or tax-equivalent effective
yield (but only if accompanied by current yield), or total return (but only if accompanied by
current yield), as provided in SEC Rule 482(e)."° Performance data included in municipal fund
security advertisements would be required to be displayed in the manner provided in section (d)
or (¢) of SEC Rule 482, as appropriate, with respect to prominence and positioning of
information.

The MSRB understands that it is possible that, even with the modifications described
above, the methods of calculating performance prescribed under SEC Rule 482(d) or (¢) may not
be well suited for certain municipal fund security structures. The MSRB seeks specific, detailed
comments addressing any shortcomings in the proposed calculation methods for particular
structures (including descriptions of the specific features of such structures that cause the
proposed calculation methods to be deficient) and what further modifications, deletions or

(. . . continued)
technically be paid under a formal 12b-1 plan. In addition, any 12b-1 expenses incurred
in connection with underlying assets of the municipal fund securities also must be treated
as 12b-1 expenses of the municipal fund securities to the extent that such expenses are
not waived or not included within the asset-based charges described in the preceding

sentence.

10 As noted above, SEC Rule 482 incorporates the calculation methods set forth in Forms
N-1, N-3 and N-4 for purposes of calculating the various types of quotations described in
the rule. The MSRB seeks comments on whether, as the draft amendment to Rule G-
21(e)(ii) is formulated, it would be clear which SEC registration form would be
applicable to each type of municipal fund security structure in existence or whether any of
the specified registration forms should be excluded for purposes of draft section (e)(ii).
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additions would be needed to make such calculation methods produce meaningful information
for investors that is not misleading.

In addition, the draft amendments include in new Section (e)(i)(B) certain related legends
and disclosures currently required under SEC Rule 482 for mutual funds advertisements that
display performance information. These disclosures emphasize that the performance data is
historical and does not guarantee future results,'! that the value of holdings is subject to
fluctuation, and that current performance may be different from the performance data included in
the advertisement. Pursuant to the draft amendments, advertisements containing performance
data also would be required to include the maximum amount of any sales load or other
nonrecurring fee and, if such load or fee is not reflected in the performance data, to disclose that
the load or fee is not so reflected and that performance would be lower if it had been refl ected. '
The MSRB views the nonrecurring fees that would be the subject of this disclosure as including
such fees imposed not only by the dealer but also by the issuer or any other party to the issuance
of the municipal fund securities or the maintenance of investments therein. New Section
(e)(i)(C) would require that these legends and disclosures be presented in the same format
required under SEC Rule 482.

General Disclosures

SEC Rule 482 requires that most mutual fund advertisements include generalized
disclosure that investors should consider the fund’s investment objectives, risks and charges
before investing; that the prospectus contains this and other information about the fund; that the
prospectus should be read carefully before investing; and identifying where a prospectus can be
obtained. In the case of a money market fund, Rule 482 also requires disclosure that investments
are not insured and, if the fund seeks to maintain a stable net asset value, it is still possible to lose
money. Such disclosures are not currently required under MSRB Rule G-21 for municipal fund
security advertisements.

The draft amendments would include in section (€)(i)(A) of Rule G-21 a provision
modeled after these SEC general disclosure requirements, with certain modifications. The
modifications recognize the difference between the prospectus required for mutual funds and the
official statement indirectly required for municipal fund securities under Exchange Act Rule
15¢2-12 adopted by the SEC."” In addition, new section (€)(i)(A)(1) would require that

1 The 2002 MSRB Notice already requires this disclosure, as described above.

12 Under the 2002 MSRB Notice, similar disclosures might be required depending on the
facts and circumstances, as described above.

1 SEC Rule 15¢2-12 provides, among other things, that the underwriter for most primary
offerings of municipal securities must obtain and review the issuer’s near-final official
(continued . . .)
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advertisements of college savings plans include a statement that advises investors to consider
whether their home states offer tax or other benefits that are only available when investing in
their home states’ college savings plan.'4 New section (e)(i)(C) would require that these general
disclosures be presented in the same format required under SEC Rule 482.

The MSRB observes that municipal fund securities consisting of interests in college
savings plans are oriented exclusively to retail investors and entail a number of features with
which most potential investors may not be familiar. In addition, the perception that college
savings plan interests and mutual fund shares are substantially the same investment product may
not reflect reality and may lead many investors to believe that the same rules and structures apply
in the college savings plan market as in the mutual fund market. The MSRB currently provides
general information regarding college savings plans and certain information for investors at its
web site.'”” The MSRB seeks comment on whether the proposed general disclosure language
required under new section (e)(i)(A)(1) for advertisements of college savings plans also should
include specific reference to an MSRB-maintained web site where generalized information of

(. . . continued)
statement before purchasing or offering the securities, contract with the issuer to receive
copies of the final official statement within specified timeframes after the final agreement
to purchase or offer the securities, and distribute copies of the official statement to
potential customers upon request. For purposes of the rule, a final official statement must
set forth information concerning the terms of the issue; information, including financial
or operating data, concerning the issuer and other entities, enterprises, funds, accounts
and other persons material to an evaluation of the offering; and a description of
undertakings regarding the provision of secondary market information, as well as
disclosure of any failures to provide such information during the past five years.

This is similar to the disclosure that is required on a customer-by-customer basis pursuant
to the 2002 MSRB Notice under a dealer’s Rule G-17 point-of-sale disclosure obligation
in the case of sales to a customer of college savings plan interests issued by a state other
than the customer’s home state, as more fully described below. However, it is broadened
to refer not only to state tax benefits but also to other benefits that may be provided under
state law (e.g., lower fees, matching grants, scholarships to state colleges, or other
financial benefits). As described below, the MSRB is proposing to expand the point-of-
sale disclosure requirement to also reference the possible existence of other non-tax state
benefits.

Product information is provided at www.msrb.org/msrbl/mfs/mfs529csp.asp and
information for investors is provided at www.msrb.org/msrb1/mfs/ruleinfo.asp.
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this nature would be provided and, if so, the extent to which the information currently provided
on the MSRB web site described above should be included, modified, supplemented or deleted.'®

Additional Amendments Based on 2002 MSRB Notice

The 2002 MSRB Notice provides guidance with respect to a number of other elements
that may appear in municipal fund security advertisements. These relate to the nature of the
issuer and the securities, the capacity of the dealer and other parties, tax consequences, and
information about the mutual funds in which municipal fund security assets are invested. The
draft amendments would include new paragraphs (iii) through (vi) of section (e) that would
codify into the rule language these interpretive positions, with limited modifications noted below.

Nature of Issuer and Security. Draft section (e)(iii) would require that an
advertisement: (i) for a specific municipal fund security provide sufficient information to identify
the specific security in a manner that is not false or misleading; (ii) that identifies a specific
municipal fund security include the name of the issuer, presented in a manner no less prominent
than any other entity identified in the advertisement, and not imply that a different entity is the
issuer of the municipal fund security; (iii) not raise an inference that, because municipal fund
securities are issued under a government-sponsored plan, investors are guaranteed against
investment losses if no such guarantee exists; and (iv) that concerns a specific class or category
of an issuer’s municipal fund securities (e.g., A shares versus B shares; direct sale shares versus
advisor shares; in-state shares versus national shares; etc.) clearly disclose this fact in a manner
no less prominent than the information provided with respect to such class or category.'’

Capacity of Dealer and Other Parties. Draft section (e)(iv) would require an
advertisement that relates to or describes services provided with respect to municipal fund
securities to clearly indicate the entity providing such services. In addition, an advertisement
soliciting purchases of municipal fund securities that would be effected by any party other than
the dealer that publishes the advertisement (i.e., the issuer or another dealer) must clearly state
which entity would effect the transaction.

Tax Consequences and Other Features. Draft section (e)(v) would require that any
discussion of tax implications or other benefits or features of investments in municipal fund

16 For example, the general disclosure for a college savings plan advertisement might
include a statement that general information about investing in college savings plans is
available on-line at http://about529s.msrb.org.

7 The draft amendment would modify the existing interpretive guidance by requiring that
the disclosure that an advertisement concerns a specific class of securities be presented in
the specified manner.
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securities included in an advertisement not be false or misleading.'® In the case of an
advertisement that includes statements regarding tax or other benefits offered under state or
federal law, the advertisement must make clear the nature of such benefits and that the
availability of such benefits may be materially limited based upon residency, purpose for or
timing of share redemptions, or other factors, as applicable, which limitations must be described
in the advertisement and presented in close proximity to, and in a manner no less prominent than,
the description of such benefits."’

Underlying Registered Securities. Draft section (e)(vi) would require that, if an
advertisement for a municipal fund security provides specific details of a security held as an
underlying asset of the municipal fund security, the details included in the advertisement relating
to such underlying security be presented in a manner that would be in compliance with any SEC
or NASD advertising rules that would be applicable if the advertisement related solely to such
underlying security. However, details of the underlying security so included in the advertisement
must be accompanied by any further statements relating to such details necessary to ensure that
the inclusion of such details does not cause the advertisement to be false or misleading with
respect to the municipal fund securities advertised.”® Further, the draft rule language would make
clear that this provision does not limit the applicability of any rule of the SEC, NASD or any
other regulatory body relating to advertisements of securities other than municipal fund

The draft amendment would modify the existing interpretive guidance by extending the
applicability of the language to discussions of other benefits or features in addition to tax-
related matters.

The draft amendment would modify the existing interpretive guidance by providing
specific examples of certain limitations on benefits. For example, if an advertisement
notes that investors in a particular college savings plan may qualify for scholarships or
matching grants, the advertisement may also need to state that such scholarships or
matching grants are available only for attendance at in-state colleges or to in-state
investors, if that is in fact the case. The draft amendment also would modify the existing
interpretive guidance by requiring that such limitations be presented in the specified
manner.

20 The draft amendment would modify the existing language of the interpretive guidance to
explicitly state that further clarifying information may need to be included to ensure that
the advertisement is not false or misleading. Because Rule G-21 already requires that
advertisements not be false or misleading, this would not be a new principle under the
rule.
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securities, including advertisements that contain information about such other securities together
with information about municipal fund securities.!

DRAFT INTERPRETIVE GUIDANCE ON DISCLOSURE OF IN-STATE BENEFITS
UNDER RULE G-17

The MSRB has interpreted Rule G-17 to require a dealer to disclose to its customer at or
prior to the time of trade (i.e., at the point-of-sale) all material facts about the transaction known
by the dealer, as well as material facts about the security that are reasonably accessible to the
market.?? In the 2002 MSRB Notice, the MSRB stated that Rule G-17 also obligates a dealer that
sells to a customer an out-of-state college savings plan interest to disclose that, depending upon
the laws of the customer’s home state, favorable state tax treatment for investing in a college
savings plan may be limited to investments made in a college savings plan offered by the
customer’s home state.”> The obligation to disclose the potential loss of state tax benefits could
be met if the required disclosure is included in the official statement delivered to the customer,
appearing in a manner reasonably likely to be noted by an investor. This disclosure is required in
all transactions effected by a dealer with a customer investing in an out-of-state college savings
plan, regardless of whether the dealer has made a recommendation to the customer.

In addition to state tax benefits, some states offer some or all of their residents, if they
invest in their in-state college savings plan, other benefits such as scholarships to in-state
colleges, matching grants into their college savings plan accounts, or reduced or waived program
fees, among other benefits. In some cases, the value of these other benefits can be considerably
higher than the state tax benefits offered by some states. This can be particularly true for those
benefits that the state may specifically target toward its lower-income residents. The nature of

2 This language, which does not appear in the existing interpretive language, recognizes
that other regulatory organizations may apply their own rules to the extent of their
regulatory jurisdiction. See, e.g., NASD Special Notice to Members 03-17 — Sales
Material for Municipal Fund Securities, March 25, 2003.

2 See Rule G-17 Interpretation — Interpretive Notice Regarding Rule G-17, on Disclosure of
Material Facts, March 20, 2002, reprinted in MSRB Rule Book.

2 Since dealers could not reasonably be expected to become expert in state tax laws
throughout the country, the MSRB noted that such disclosure, coupled with a suggestion
that the customer consult a tax adviser about any state tax consequences of the
investment, would provide adequate notice of the potential loss of in-state tax benefits.
The MSRB observed, however, that if the dealer proceeded to provide information about
state tax consequences, it must ensure under Rule G-17 that the information is not false or

misleading.
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these other benefits can vary from state to state even more than state tax benefits and may be
even less well understood by the general investing public.

Thus, the MSRB is publishing for comment draft interpretive guidance that would
broaden the existing Rule G-17 point-of-sale disclosure interpretation to include reference to
other potential benefits offered solely in connection with in-state investments. The guidance
would clarify that such disclosure made through the issuer’s official statement is effective for
purposes of the Rule G-17 point-of-sale disclosure obligation only if the official statement is
provided to the customer at or prior to the time of trade and would strengthen the minimum
standards for prominence in the official statement required to satisfy the disclosure obligation by
means of the official statement.

The draft interpretive language is set forth below:

In the case of sales to a customer of out-of-state college savings plan
interests, Rule G-17 requires a dealer to disclose, at or prior to the time of trade,
that, depending upon the laws of the customer’s home state, favorable state tax
treatment for investing in a college savings plan or other benefits offered under
state law in connection with investing in college savings plans may be available
only if the customer invests in a college savings plan offered by the customer’s
home state. The dealer also must suggest to such customer that he or she consult
with a qualified adviser or contact his or her home state’s college savings plan to
learn more about any state tax or other benefits that might be available in
conjunction with an investment in that state’s college savings plan.

This disclosure obligation may be met if the disclosure appears in the
official statement, so long as the official statement has been delivered to the
customer by the time of trade and the disclosure appears in the official statement
in a manner that is reasonably likely to be noted by an investor. A presentation of
this disclosure in the official statement in close proximity and with equal
prominence to the first presentation of information regarding other federal or
state tax-related consequences of investing in the college savings plan, and in
close proximity and with equal prominence to each other presentation of
information regarding state tax-related consequences of investing in the college
savings plan, would be deemed to satisfy this requirement. However, the MSRB
has no authority to mandate inclusion of any particular items in the official
statement. Thus, if the issuer has not included this information in the official
statement in the described manner, the dealer would remain obligated to disclose
such information separately to the customer under Rule G-17.

Of course, should the dealer proceed to provide information about state
tax or other benefits available to an out-of-state investor, it must ensure that the
information is not false or misleading. For example, a dealer would violate Rule
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G-17 if it were to inform a customer that investment in the college savings plan of
the customer’s own state did not provide the customer with any state tax or other
benefit when the dealer knows or has reason to know that such benefit likely
would be available. A dealer also would violate Rule G-17 if it were to inform a
customer that investment in the college savings plan of another state would
provide the customer with the same tax or other benefits as would be available if
the customer were to invest in his or her own state’s plan, if the dealer knows or
has reason to know that this is not the case.

If the draft interpretive guidance is adopted, the MSRB would expect to withdraw the
portions of the 2002 MSRB Notice relating to such Rule G-17 point-of-sale disclosure
obligation. The MSRB seeks comments on all aspects of the draft interpretive guidance.

* % %k k%

Comments from all interested parties are welcome. Comments should be submitted no
later than September 15, 2004 and may be directed to Ernesto A. Lanza, Senior Associate
General Counsel, or Jill C. Finder, Assistant General Counsel. Written comments will be
available for public inspection.

June 10, 2004

* % k%

TEXT OF DRAFT AMENDMENTS TO RULE G-21*

Rule G-21. Advertising.
(a)-(c) No change.

(d) New Issue Advertisements. In addition to the requirements of section (c), all advertisements
for new issue municipal securities (other than municipal fund securities) shall alse be subject
to the following requirements:

(1)-(i1) No change.

(e) INEW SECTION] Municipal Fund Security Advertisements. In addition to the requirements
of section (c), all advertisements for municipal fund securities shall be subject to the following

requirements:

24 Underlining signifies insertions; strikethrough signifies deletions.
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(i) Required disclosures. Each advertisement for municipal fund securities:

(A) must include a statement that advises an investor to consider the investment
objectives, risks, and charges and expenses associated with the municipal fund securities
before investing; explains that more information about the securities is available in the
issuer’s official statement; identifies a source from which an investor may obtain an
official statement; and states that the official statement should be read carefully before
investing. In addition, the following disclosures must be included, as applicable:

(1) if the advertisement relates to municipal fund securities issued by a
qualified tuition program under Internal Revenue Code Section 529, a statement
that advises an investor to consider, before investing, whether the investor’s home
state offers any state tax or other benefits that are only available for investments in
such state’s qualified tuition program.

(2) if the advertisement is for a municipal fund security that the issuer
holds out as having the characteristics of a money market fund, statements to the
effect that an investment in the security is not insured or guaranteed by the Federal
Deposit Insurance Corporation or any other government agency (unless such
guarantee is provided by or on behalf of such issuer) and, if the security is held
out as maintaining a stable net asset value, that although the issuer seeks to
preserve the value of the investment at $1.00 per share or such other applicable
fixed share price, it is possible to lose money by investing in the security.

(B) that includes performance data must include:

(1) a legend disclosing that the performance data included in the
advertisement represents past performance; that past performance does not
guarantee future results; that the investment return and the value of the investment
will fluctuate so that an investor’s shares, when redeemed, may be worth more or
less than their original cost; and that current performance may be lower or higher
than the performance data included in the advertisement; and

(2) if a sales load or any other nonrecurring fee is charged, the maximum
amount of the load or fee and, if the sales load or fee is not reflected in the
performance data included in the advertisement, a statement that the performance
data does not reflect the deduction of the sales load or fee and that the
performance data would be lower if such load or fee were included.

(C) must present the statements required by clauses (A) and (B) of this paragraph,
when in a print advertisement, in a type size at least as large as and of a style different
from, but at least as prominent as, that used in the major portion of the advertisement,
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provided that when performance data is presented in a type size smaller than that of the
major portion of the advertisement, the statements required by clause (B) of this
paragraph may appear in a type size no smaller than that of the performance data. If an
advertisement is delivered through an electronic medium, the legibility requirements for
the statements required by clauses (A) and (B) of this paragraph relating to type size and
style may be satisfied by presenting the statements in any manner reasonably calculated to
draw investor attention to them. In a radio or television advertisement, the statements
required by clauses (A) and (B) of this paragraph must be given emphasis equal to that
used in the major portion of the advertisement. The statements required by clause (B) of
this paragraph must be presented in close proximity to the performance data and, in a
print advertisement, must be presented in the body of the advertisement and not in a
footnote unless the performance data appears only in such footnote.

(ii) Performance data. Each advertisement that includes performance data relating to
municipal fund securities must present performance data in the format, and calculated pursuant to
the methods, prescribed in paragraph (d) of Securities Act Rule 482 (or, in the case of a
municipal fund security that the issuer holds out as having the characteristics of a money market
fund, paragraph (¢) of Securities Act Rule 482), provided that:

(A) to the extent that information necessary to calculate performance data is not
available from an applicable balance sheet included in a registration statement, or from a
prospectus, the broker, dealer or municipal securities dealer shall use information derived
from the issuer’s official statement, otherwise made available by the issuer or its agents,
or (when unavailable from the official statement, the issuer or the issuer’s agents) derived
from such other sources which the broker, dealer or municipal securities dealer
reasonably believes are reliable;

(B) if the issuer first began issuing the municipal fund securities fewer than one,
five, or ten years prior to the date of the submission of the advertisement for publication,
such shorter period shall be substituted for any otherwise prescribed longer period in
connection with the calculation of average annual total return or any similar returns;

(C) performance data shall be calculated as of the most recent calendar quarter
ended prior to the submission of the advertisement for publication for which such
performance data, or all information required for the calculation of such performance
data, is reasonably available to the broker, dealer or municipal securities dealer as
described in clause (A) of this paragraph;

(D) where such calculation is required to include expenses accrued under a plan
adopted under Investment Company Act Rule 12b-1, the broker, dealer or municipal
securities dealer shall include all such expenses as well as any expenses having the same
characteristics as expenses under such a plan where such a plan is not required to be
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adopted under said Rule 12b-1 as a result of Section 2(b) of the Investment Company Act
of 1940;

(E) notwithstanding any of the foregoing, this paragraph shall apply solely to the
calculation of performance relating to municipal fund securities and does not apply to, or
limit the applicability of any rule of the Commission, NASD or any other regulatory body
relating to, the calculation of performance for any security held as an underlying asset of
the municipal fund securities.

(iii) Nature of issuer and security. An advertisement for a specific municipal fund
security must provide sufficient information to identify such specific security in a manner that is
not false or misleading. An advertisement that identifies a specific municipal fund security must
include the name of the issuer, presented in a manner no less prominent than any other entity
identified in the advertisement, and must not imply that a different entity is the issuer of the
municipal fund security. An advertisement must not raise an inference that, because municipal
fund securities are issued under a government-sponsored plan, investors are guaranteed against
investment losses if no such guarantee exists. If an advertisement concerns a specific class or
category of an issuer’s municipal fund securities (e.g., A shares versus B shares; direct sale
shares versus advisor shares; in-state shares versus national shares; etc.), this must clearly be
disclosed in a manner no less prominent than the information provided with respect to such class
or category.

(iv) Capacity of dealer and other parties. An advertisement that relates to or describes
services provided with respect to municipal fund securities must clearly indicate the entity
providing those services. An advertisement soliciting purchases of municipal fund securities that
would be effected by a broker, dealer or municipal securities dealer or any other entity other than
the broker, dealer or municipal securities dealer that publishes the advertisement must clearly
state which entity would effect the transaction.

(v) Tax consequences and other features. Any discussion of tax implications or other
benefits or features of investments in municipal fund securities included in an advertisement
must not be false or misleading. In the case of an advertisement that includes statements
regarding tax or other benefits offered under state or federal law, the advertisement must make
clear the nature of such benefits and that the availability of such benefits may be materially
limited based upon residency, purpose for or timing of share redemptions, or other factors, as
applicable, which limitations must be described in the advertisement and presented in close
proximity to, and in a manner no less prominent than, the description of such benefits.

(vi) Underlying registered securities. If an advertisement for a municipal fund security
provides specific details of a security held as an underlying asset of the municipal fund security,
the details included in the advertisement relating to such underlying security must be presented in
a manner that would be in compliance with any Commission or NASD advertising rules that
would be applicable if the advertisement related solely to such underlying security; provided that
details of the underlying security must be accompanied by any further statements relating to such
details as are necessary to ensure that the inclusion of such details does not cause the
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advertisement to be false or misleading with respect to the municipal fund securities advertised.
This paragraph does not limit the applicability of any rule of the Commission, NASD or any
other regulatory body relating to advertisements of securities other than municipal fund
securities, including advertisements that contain information about such other securities together
with information about municipal securities. [END NEW SECTION]

(f) ¢¢) No change.

* k k% %

The text of SEC Rule 482 is available at http://www.sec.gov/rules/final/33-8294.htm.
SEC Form N-1A is available at http://www.sec.gov/about/forms/formn-1a.pdf.

SEC Form N-3 is available at http://www.sec.gov/about/forms/formn-3.pdf.

SEC Form N-4 is available at http://www.sec.gov/about/forms/formn-4.pdf.
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Elizabeth Varley and Michael D. Udoff, Co-Staff Advisers, SIA Ad Hoc 529
Plans Committee (September 15, 2004)

University of North Carolina at Wilmington: Letter to Ernesto A. Lanza, MSRB,
from Raquel Alexander, PhD, Assistant Professor, and LeAnn Luna, PhD,
Assistant Professor (September 15, 2004)
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CollegeSavings
FOUNDATION

1101 17th Street, NW
Suite 703

Washington, DC 20036 September 13, 2004

Mr. Ernesto A. Lanza

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street

Suite 600

Alexandria, VA 22314-3412

Re: Notice 2004-16

Dear Mr. Lanza:

I am writing to you today on behalf of the College Savings Foundation ("CSF"). CSF is a
501(c)(6) organization dedicated to the advancement of 529 college savings programs. CSF's
mission is to help American families achieve their education savings goals by working with
public policy makers, media representatives and financial services industry executives in support
of education savings programs. CSF's members include many of the country's leading financial
services firms, and collectively manage approximately $10 billion in savings-type qualified
tuition programs, representing over one-third of the dollars in such programs. CSF also includes
associate members that are governmental and non-profit agencies and individuals who support
CSF and its mission.

CSF serves the education savings industry as a central repository of information and an
expert resource for its members and for representatives of state and federal government,
institutions of higher education and other related organizations and associations. The primary
focus of CSF is building public awareness of and providing public policy support for 529 plans -
an increasingly vital college-savings vehicle.

This letter is in response to MSRB Notice 2004-16 (the “Notice”), which requests
comments on proposed amendments to Rule G-21, which addresses advertisements, and Rule G-
17, which addresses conduct of municipal securities activities. CSF supports the principles of
improved disclosure set forth in the Notice but believes that a few of the specifics of the
proposals in the Notice warrant comment.

202.822.8600 L4 FAX: 202.464.4157 < www.college-savings-foundation.org
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General Disclosures in Advertisements

MSRB Website Reference

The Notice seeks comment on whether the proposed general disclosure language required
for 529 advertisements should include a specific reference to information about 529 programs
maintained on the MSRB's website, and if so, to what extent the information currently provided
there should be included, modified, supplemented or deleted.

We commend the MSRB's willingness to undertake the work that would be involved in
maintaining information on its website, but we do not believe it is advisable or practical in a 529
advertisement to include a reference to information on the MSRB website, for several reasons.

First, many issuers and program administrators maintain extensive consumer websites,
which contain 529 product, industry, and educational information.

Second, the 529 marketplace has several third-party websites that provide consumers
with an abundance of industry and program information.

Third, if dealers are expected to furnish information to the MSRB to populate its website,
the administrative burdens on dealers (and perhaps issuers) is likely to be substantial, particularly
if such information is to be updated simultaneously with changes in 529 programs.

Fourth, for the most part, 529 advertisements are in print and are subject to space
limitations. Television and radio advertisements are even more constrained. Advertisements are
and will continue to be subject to lengthy disclosure requirements, and the addition of this item
would further diminish the ability of an advertisement to communicate substantive information.

For all the foregoing reasons, we respectfully request that this proposal be withdrawn.
Disclosures Modeled on SEC Rule 482

The Notice proposes that 529 advertisements include lengthy general disclosure
requirements modeled upon the requirements found in Rule 482 of the U.S. Securities and
Exchange Commission. We support this concept but respectfully note that there simply would
not be enough time to include all of the required disclosures in a radio or television
advertisement, with the practical consequence that there would quite possibly be no more 529
radio or television advertisements.

We note that it is not possible to purchase directly from a radio or television
advertisement, and that before purchase, a consumer would be presented with appropriate
information and disclosures. Therefore, we suggest that for radio and television advertisements
that mention a 529 program by name but do not contain such content as to raise the
advertisement to the level of an offer under federal securities laws, abbreviated general
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disclosures should be acceptable. We believe that presenting the member firm's name and
address, the name of the 529 program, the name of the state that establishes and maintains the
program, and an abbreviated form of the offering legend that refers consumers to the Official
Statement should be sufficient.

Nature of Issuer and Security

The Notice proposes that a 529 advertisement that identifies a specific municipal fund
security include the name of the issuer, presented in a manner no less prominent than any other
entity identified in the advertisement, and not imply that a different entity is the issuer of the
municipal fund security.

We believe that the purpose of the proposal is to make it clear that a state, state agency or
state instrumentality is the issuer, not any private sector administrator that may be hired to
provide services to the program, and we believe that any communications should say so.
However, providing the name of the legal issuer may not help consumers understand this point,
and indeed may result in additional confusion. The legal issuer is often an obscure state trust,
whose name is not mentioned outside of some descriptive material in the Official Statement for
the program. Further, the same issuer may be involved in more than one program. We submit
that it would be more helpful to identify the program by marketing name, together with the name
of the state that establishes and maintains the program.

Consider, for example, the two programs established and maintained by the State of New
Hampshire. Each program consists of a number of investment portfolios grouped under a
marketing name, but the portfolios are all part of the same issuer, a special purpose trust
established by the State for the purpose of segregating the program's assets from other dollars the
State may handle. Providing consumers with the name of the trust will not help them understand
which program they are being offered although identifying the program and the State would
help.

We note further that there are situations, such as in New Hampshire, where the issuer
itself does not have a logo, but the program does, and we suggest that in any advertisements or
other materials it be the program's logo, not the issuer's, that should appear at least as
prominently as the member's logo.

Capacity of Dealer and Other Parties

The Notice proposes that an advertisement soliciting purchases of municipal fund
securities that would be effected by any party other than the dealer that publishes the
advertisement must clearly state which entity would effect the transaction.

Many 529 programs are intermediary sold programs. For some programs, transactions
are effected through several hundred dealers. It would be very onerous and impractical to
identify each selling institution in a print advertisement, and impossible to do so in a radio or
television advertisement. We suggest that the entities required to be identified under this
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proposal be limited to dealers that are affiliates of the dealer publishing the advertisement and, if
applicable, the issuer itself.

Tax Consequences and Other Features

The Notice contains proposed modifications to Rule G-21 and draft interpretive guidance
under Rule G-17, which we discuss together here because they share a common subject matter,
the information to be provided to consumers concerning the consequences under state laws of
choosing to invest in the program of one state rather than another.

The Notice would require 529 advertisements to include statements regarding the nature
of tax or other benefits offered under state or federal law, and proposes to broaden the existing
Rule G-17 point-of-sale disclosure to include reference to other potential benefits offered solely
in connection with investments in an in-state 529 program. As part of the Rule expansion, the
Notice states that the point of sale obligation to disclose the state benefits available to consumers
only through an investment in an in-state 529 program would be satisfied if it is included in an
offering statement in a manner reasonably likely to be noted by an investor.

We have concerns about the proposals contained in the Notice, both from a content
standpoint and a procedural standpoint.

Content

The area of variations in state treatment is full of complexity. We believe the Notice may
lead to firms' providing disclosure in advertisements and at the point of sale that may be less than
complete, and indeed might possibly be misleading. We believe that a better approach would be
to remind the public to carefully review the Official Statements of their home-state programs.

We also believe that it is crucial for the public to understand that not all differences in
state treatment will be of benefit to an individual who invests in the program established and
maintained by the state where they reside. Thus, we feel that the phrase "state tax or other
benefits" should be changed to "different tax or other consequences".

There are a number of ways in which investing in a home-state program may be
disadvantageous. For example, one state that provides a substantial tax deduction to its residents
only if they invest in the state's own program also provides that rollovers to other states'
programs will be treated as taxable distributions under state law, notwithstanding the fact that
federal law would treat the rollover as tax free. This state and others also recapture state tax
deductions previously taken if an account holder rolls over to another 529 program. Matching
grants and scholarships may also be taken back by states as the result of leaving the home-state
program. It may be prudent for an individual to choose an out-of-state program, and thus forego
a tax deduction or other benefits offered by their home state, rather than be locked into a program
that may impose a financial penalty on the individual should they later move to another, possibly
more suitable, program. Portability may be particularly important for parents of younger
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children, who are more likely to move from one state to another before their children reach
college age.

Another factor to be considered is whether benefits may be available only in connection
with a program that is not offered by the state in which the account owner resides. For example,
consider an account where the owner resides in State A, and the beneficiary ultimately attends
school in State B. State B may have a matching grant program that is available only to
beneficiaries of the 529 program of State B, so consideration of where the beneficiary may
ultimately attend school may outweigh any advantages of the program offered by State A,
particularly if, as noted above, State A places tax burdens on rollovers to the program offered by
State B.

Given the complexity in today's environment, we suggest that any requirement
concerning tax and other benefits reflect the concept that not all consequences of investment in
an in-state program are necessarily favorable. We also suggest that while it is appropriate to
suggest to consumers that they seek help from their own advisor, it is not appropriate to suggest
that they seek help from the state in which they reside. For one thing, such a suggestion may
result in liability to a dealer if the home-state program (or its service provider) provides
information that is not entirely complete and accurate. For another, it may result in a situation
where the consumer is presented with a sales pitch rather than disinterested information. Finally,
the home state may not be aware of potential disadvantages to the consumer that will result from
investment in the home-state program.

Additionally, we are concerned about the language in the Notice that says "the
advertisement must make clear the nature of such benefits". Benefits of investing in a home-
state program may currently include one or more of the following: two-tiered investment
pricing, i.e. a less expensive class of units or shares for in-state individuals, and a more
expensive class for out-of-state individuals, but both investing in the same underlying pool of
assets; lower administrative fees; deductibility of contributions; favorable income tax treatment
upon distribution; protection from creditors (which might be only during bankruptcy
proceedings, or in wider circumstances); availability of matching educational grants; special
status under financial aid statutes; and preferential Medicaid treatment. There may be additional
current benefits of which we are unaware, and states may add other benefits in the future.

If all that would be required is a general statement that tax and other benefits may be
available only through the home-state program, the guidance should so state. Some Official
Statements of programs distributed by CSF members already contain such statements. One reads
"Some states offer favorable tax treatment or other state benefits to their residents only if they
invest in their own state's plan. Before making any investment decision, you may want to
consult with a qualified adviser to learn more about the benefits or consequences of investing in
a plan offered by your own state". Another reads "By investing in a 529 plan outside of the state
in which you pay taxes, you may lose any tax benefits offered by that state's plan". We believe
that such simple statements are sufficient to put individuals on notice that they should learn

more.
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If a laundry list of all potential aspects of differing treatment is required, we are
concerned that such a list could not practically be updated to account for all new state laws, and
that even if it could, space limitations would make it impractical or impossible to achieve
compliance. The outcome, even from efforts made with the best of intentions, is likely to be
investor confusion and inaccurate, incomplete or misleading disclosure. Consider, for instance,
an individual who values one ancillary benefit, perhaps creditor protection, as being extremely
valuable. If the description of creditor protection provided to that individual is less than
comprehensive and completely accurate, the individual may make a decision that they later come

to regret.

Finally, we are very concerned that an overemphasis on state variations may detract from
more fundamental considerations, including whether a qualified tuition program is the right way
for an individual to save for college, and whether the investments offered through a particular
program are suitable for the individual. The more detail about state variations that an individual
sees, the more likely they are to believe that state variations are more important than other

factors.
Procedure

The Notice provides that a dealer may meet its obligation to disclose information about
the consequences of investments in a home-state program if appropriate disclosure appears in the
Official Statement in a location “reasonably likely to be noted by an investor”. We note that
typically consumers are required to certify that they have read the entire Official Statement
before executing an application, and believe that there should be a presumption that placement
anywhere in the Official Statement should constitute acceptable notice. One can only imagine
the potential conflicts among hundreds of dealers, each pressuring an issuer to place disclosure in
its preferred place in the Official Statement, if the proposal contained in the Notice is adopted.
We respectfully request that there be no requirements concerning the location of this information
in the Official Statement. We do not mean to suggest that obscuring such information is
acceptable, only to suggest that it should be a matter for each dealer to determine whether the
issuer's choice in placement of such information is sufficient. We also suggest that the draft
interpretive guidance under Rule G-17 be modified in light of the foregoing.

We thank you for your efforts in drafting the Notice and for the opportunity to present
these comments. 1 would be happy to discuss with you the comments above and any other issues
related to the Notice. Please do not hesitate to call me at 817-474-8298 if you believe we can be

of further help.
Sincerely,

J ?(M’/ / // m/&—-/

David J. rlman



College Savings Plans Network

September 15, 2004

Ernesto A. Lanza

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street — Suite 600
Alexandria, Virginia 22314

Re:  Notice 2004-16 (June 10, 2004) Request for Comments on the Amendments to
Advertisements of Municipal Fund Securities and Draft Interpretative Guidance
on Disclosure in Connection with Out-of-State Sales of College Savings Plan
Shares

Dear Mr. Lanza:

The College Savings Plan Network (“CSPN”), the national organization of states that
establish and administer Section 529 Plans, respectfully submits the following comments
in response to the captioned Notice, released by the Municipal Securities Rulemaking
Board (“MSRB”) on June 10; 2004 (the “Notice”).  In these comments, proposed
additions to language appearing in the Notice are shown as underscored and proposed
deletions are stricken through.

1. The Notice specifically requests comments on the proposed method of calculating
performance to appear in advertisements as set forth in the proposed new Rule G-
21(e)(ii). CSPN strongly supports the effort to develop a uniform method of calculating
performance.

To assure that the methodology for calculating performance is consistent across Section
529 college savings plans, CSPN suggests that the MSRB consider establishing the
following assumptions to be used when calculating returns for a Section 529 college
savings plan investment:

a) That the distribution will be used for qualified higher education expenses;

b) That the distribution is tax exempt with a footnoted acknowledgement that
the distribution will be taxable and the after-tax return would differ, if the current
law sunsets.

Additionally, since the purpose of Section 529 college savings plan investments is-to save
for qualified higher education expenses which would be eligible for tax-free distributions
under current law, CSPN suggests that proposed Rule G-21(e)(ii) should clarify that an
after-tax return for a Section 529 college savings plan investment does not need to be

SECRETARIAT: National Association of State Treasurers, ¢/0 The Council of State Governments
MS l 2760 Research Park Drive, P.O. Box 11910, Lexington, KY 40578-1910
Phone: (859) 244-8175 ¢ Fax: (859) 244-8053 * E-mail: cspn@csg.org « www.collegesavings.org
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presented in accordance with SEC Rule 482/Form N-1A , which anticipates a taxable
investment. .

2. Proposed new subsection G-21(e)(i)(A)(1) fails to take into account that many
state programs offer specific benefits to both the investor and the account designated
beneficiary. CSPN proposes that the referenced subsection read:

1) “ If the advertisement relates to municipal fund securities
issued by a qualified tuition program' under Internal
Revenue Code Section 529, a statement that advises an
investor to consider, before investing, whether the
investor’s or designated beneficiary’s home state offers any
state tax or other benefits that are only available for
investments in such state’s qualified tuition program.”

3. In addition to the specific proposed subsection G-21(e)(i)(A)(1), the Notice asks
for comment on whether the proposed language should require a reference in
advertisements of qualified tuition plans to a web site maintained by the MSRB for more
information, and, if so, what information should be required. CSPN believes that it is not
necessary to require advertisements to include a reference to the MSRB web site for
additional information. Currently, the CSPN web site includes links to the web sites of
all qualified tuition programs, where each state issuer can maintain appropriate
information. CSPN plans to enhance its current web site to invite state issuers to include
program materials directly on the CSPN web site. CSPN believes that voluntary
placement of materials prepared by the state issuers is the most appropriate manner of
creating a general information center for these materials. CSPN does not believe, even
when such a site is fully operational, that it will be appropriate to mandate a reference to
that site in advertisements.

4. Proposed new Subsection Rule G-21(e)(i)(C) requires that the disclaimers
required by Subsections (e)(i)(A) and (B) be included in radio and television
advertisements and given equal emphasis to and placed in close proximity to the
performance data. CSPN requests that the MSRB consider the brief run time (15 — 30
seconds) of radio and television advertisements and allow advertisers to include
disclaimers that take into account the time the advertisement will run and allow adequate
disclaimers consistent with the proposed rule.

5. Proposed new Subsection (e)(v) appears to impose a significant disclaimer burden
on what may be minimal language referring in a general way to a state tax or other
benefit offered by a college savings program. CSPN believes that for general statements
of benefits, general statements of limitation are appropriate, provided that the investor is

1 Although the proposed Subsection references a qualified tuition program, CSPN
understands that the Interpretive Guidance and rule proposals in the Notice would be
applicable only to college savings programs and not prepaid programs, which are not
municipal fund securities. CSPN requests that this understanding be made explicit in the
definition of a municipal fund security.
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directed to the applicable disclosure document for additional information. CSPN also
notes that some state benefits may not be specifically created under state law, but
implemented by the state entity administering the college savings program under a
general grant of authority. CSPN suggests the following modifications to the second
section of proposed Rule G-21(e)(v):

“In the case of an advertisement that includes statements regarding tax or
other benefits offered understate-or-federal-law-by a qualified tuition
program, the advertisement must make clear the-natare-of such-benefits
andthat the availability of such benefits may be materially limited based
upon residency, purpose for or timing of, shareredemption withdrawals,
or other factors, as applicable, and must refer the investor to the official
statement for full descriptions of, and any limitation on, the receipt of such
benefits, which reference limitations- must be deseribed-in-the

AL L

advertisementand presented in close proximity to, and in a manner no less
prominent than, the reference to deseription-ef—such benefits. “

6. The Notice seeks comment on a Draft Interpretive Guidance on Disclosure of In-
State Benefits under Rule G-17. CSPN has addressed the concern raised by the Draft
Interpretive Guidance in its Voluntary Disclosure Principles Statement No. 1, released in
draft form in May 2004 (“CSPN Disclosure Principles”). We believe that the formulation
with regard to tax or other benefits set forth in the CSPN Disclosure Principles is an
appropriate standard to include in the Draft Interpretive Guidance. CSPN urges the
adoption of the language previously proposed in the comment submitted by Hawkins,
Delafield & Wood LLP on this point, and also suggests that the first sentence of the first
paragraph of the Interpretive Guidance be revised to read:

“In the case of sales to a customer of out-of-state college savings plan interests,
Rule G-17 requires a dealer to disclose, at or prior to the time of trade, that
college savings plan interests offered by other states may offer tax or other
benefits to taxpavers or residents of those states that are not available with regard
to the offered interest in the out-of-state college savings plan and that taxpayers or
residents of those states should consider such state tax treatment and other

benefits. if any, before making an investment decision.” that-depending-upen-the
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7. The second paragraph of the Draft Interpretive Guidance is tantamount to
prescribing what must be included in an Official Statement, as well as where and how it
must be placed. While the Draft Interpretive Guidance acknowledges that the MSRB has
no authority to mandate inclusion of any particular items in an Official Statement, the
Draft Interpretive Guidance language effectively does that. CSPN objects to the
inclusion of language in the Interpretive Guidance specifying any requirement in the
Official Statement.
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Thank you for your consideration of these comments. Representatives of CSPN would
be pleased to elaborate on, or discuss with you, any matters raised in these comments or

in the Notice.

Sincerely,

Diana F. Cantor

Chair, College Savings Plans Network
Executive Director, Virginia College Saving Plan
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FINANCE-AUTHORITY OF MAINE

Business & Education
at Work for Maine September 13, 2004

Ernesto A. Lanza

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street — Suite 600
Alexandria, Virginia 22314

Re: Notice 2004-16 (June 10, 2004) Request for Comments on the Amendments to
Advertisements of Municipal Fund Securities and Draft Interpretative Guidance
on Disclosure in Connection with Out-of-State Sales of College Savings Plan
Shares

Dear Mr. Lanza:

The Finance Authority of Maine (the “Authority"), an independent agency of the State of
Maine responsible for the administration of numerous commercial and education
finance programs including the Maine College Savings Program which is known as the
NextGen College Investing Plan®, respectfully submits the following comments in
response to the captioned Notice, released by the Municipal Securities Rulemaking
Board (“MSRB") on June 10, 2004 (the “Notice"). In these comments, proposed additions
to language appearing in the Notice are shown as underscored and proposed deletions
are stricken through.

I. The Notice specifically requests comments on the proposed method of
calculating performance to appear in advertisements as set forth in the proposed new
Rule G-21(e)(ii). The Authority strongly supports the effort fo develop a uniform method
of calculating performance.

To assure that the methodology for calculating performance is consistent across Section
529 college savings plans, the Authority suggests that the MSRB consider establishing the
following assumptions o be used when calculating returns for a Section 529 college
savings plan investment:

a) That the distribution will be used for qualified higher education expenses;

b} That the distribution is tax exempt, with a footnoted acknowledgement
that the distribution will be taxable and the after-tax return would differ, if the
current law sunsets.

Additionally, since the purpose of Section 529 college savings plan investmenis is
to save for qualified higher education expenses which would be eligible for tax-free
distributions under current law, the Authority suggests that proposed Rule G-21(e)(ii)
should clarify that an after-tax return for a Section 529 college savings plan investment
does not need to be presented in accordance with SEC Rule 482/Form N-1A, fo the
extent that it anticipates a taxable investment.

Poge 1of3 SA\CSPAC § P N\Advertising Regulation\MSRBcommentitr0904.doc
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2. Proposed new subsection G-21{e)(i}){A){1) fails to take into account that many
state programs offer specific benefits to both the investor and the account designated
beneficiary. The Authority proposes that the referenced subsection read:

1) “1f the advertisement relates to municipal fund securities
issued by a qudlified tuition program! under Internal
Revenue Code Section 529, a statement that advises an
investor to consider, before investing, whether the
investor's or designated beneficiary's home state offers
any state tax or other benefits that are only available for
investments in such state's qualified tuition program.”

3. In addition to the specific proposed subsection G-21(e}{i){A){1), the Notice asks
for comment on whether the proposed language should require a reference in
advertisements of quadlified tuition plans to a website maintained by the MSRB for more
information, and, if so, what information should be required. The Authority believes that it
is not necessary to require advertisements to include a reference to the MSRB website for
additional information. Currently, the CSPN website includes links to the websites of all
qualified tuition programs, where each state issuer can maintain appropriate
information. The Authority understands that CSPN plans to enhance its website to invite
state issuers to include program materials directly on the CSPN website. The Authority
believes that voluntary placement of materials prepared by the state issuers is the most
appropriate manner of creating a general information center for these materials. The
Authority does not believe, even when such a site is fully operational, that it will be
appropriate to mandate a reference to that site in advertisements.

4, Proposed new Subsection Rule G-21(e){i)(C) requires that the disclaimers required
by Subsections (e)(i){A) and (B) be included in radio and television advertisements and
given equal emphasis o and placed in close proximity to the performance data. The
Authority requests that the MSRB consider the brief run time (15 - 30 seconds) of radio
and television advertisements and allow advertisers to include disclaimers that take into
account the time the advertisement will run and allow adequate disclaimers consistent
with the proposed rule.

5. Proposed new Subsection {e)(v) includes references to "shares” that are not
appropriate for many qualified tuition programs. The Authority also notes that scme state
benefits may not be specifically created under state law, but implemented by the state
entity administering the college savings program under a general grant of authority. The
Authority suggests the following modifications to the second sentence of proposed Rule
G-21{e)(v):

“In the case of an advertisement that includes statements
regarding tax or other benefits offered vrderstate-orfederaHaw-by a
quadlified tuition program, the advertisement must make clear the-ratore
ofsuch-benefitsand-that the availability of such benefits may be

1 Although the proposed Subsection references a qualified tuition program, the Authority
understands that the Interpretive Guidance and rule proposals in the Notice would be
applicable only to college savings programs and not prepaid programs. The Authority
requests that this understanding be made explicit in the definition of a municipal fund
security.
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materially limited based upon residency, purpose for or timing of, share

ion withdrawdls, or other factors, as applicable, which limitations
must be described in the advertisement and presented in close proximity
to, and in @ manner no less prominent than, the reference to description
of-such benefits. *

6. The Notice seeks comment on a Draft Interpretive Guidance on Disclosure of In-
State Benefits under Rule G-17. CSPN has addressed the concern raised by the Draft
Interpretive Guidance in its Voluntary Disclosure Principles Statement No. 1, released in
draft form in May 2004 (“CSPN Disclosure Principles”). The Authority believes that the
formulation with regard to tax or other benefits set forth in the CSPN Disclosure Principles
is an appropriate standard to include in the Draft Interpretfive Guidance. The Authority
urges the adoption of the language previously proposed in the comment submitted by
Hawkins, Delafield & Wood LLP on this point, suggesting that the first sentence of the first
paragraph of the Interpretive Guidance be revised o read:

“In the case of sales to a customer of out-of-state college savings plan interests,
Rule G-17 requires a dealer to disclose, at or prior to the time of trade, that
college savings plan interests offered by other states may offer tax or other
benefits to taxpayers or residents of those states that are not available with
regard to the offered interest in the out-of-state college savings plan and that
taxpayers or residents of those states should consider such state tax treatment
and other benefits, if any, before making an investment decision.” $hat
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7. The second paragraph of the Draft Interpretive Guidance is tantamount to
prescribing what must be included in an Official Statement, as well as where and how it
must be placed. While the Draft Interpretive Guidance acknowledges that the MSRB has
no authority to mandate inclusion of any particular items in an Official Statement, the
Draft Interpretive Guidance language effectively does that. The Authority objects fo the
inclusion of language in the Interpretive Guidance specifying any requirements in the
Official Statement.

Thank you for your consideration of these comments. | would be pleased to
elaborate on, or discuss with you, any matters raised in these comments or in the Notice.

Sincerely,

Elizabeth L. Bordowitz
General Counsel

cc: John C. Witherspoon, CEO

Page 3of3 SACSPAC $ P N\Advertising Regulation\MSRBcommentitr0904.doc
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DELAFIELD &WOODLLP
PHONE (212) 820-9300 67 WALL STREET NEW YORK
FAX (212) 514—-8425 NEW YORK, NY 10005 WASHINGTON
WWW.HDW.COM NEWARK
HARTFORD
LOS ANGELES
SACRAMENTO
(212) 820-9512 SAN FRANCISCO
kbroberts@hawkins.com

August 20, 2004
Ernesto A. Lanza
Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street - Suite 600
Alexandria, Virginia 22314

Re: Notice 2004-16 (June 10, 2004) Request for Comments on Draft
Amendments Relating to Advertisements of Municipal Fund
Securities and Draft Interpretive Guidance on Disclosure in
Connection with Out-of-State Sales of College Savings Plan
Shares

Dear Mr. Lanza:

The following comments in response to the captioned Notice released by the Municipal
Securities Rulemaking Board on June 10, 2004 (the “Notice™) are respectfully submitted by
Hawkins Delafield & Wood LLP. Our firm regularly acts as counsel to state and local
governments and their instrumentalities with respect to securities, tax and contractual matters in
connection with public programs involving the issuance of securities or application of public
funds. In this capacity, we have represented public entities in several States in connection with
the establishment and administration of their respective college savings plans. We have also
represented public entities in a number of States who administer, invest in or borrow from local
government pools. In these comments, proposed additions to language appearing in the Notice
are shown underscored and proposed deletions are shown within square brackets.

1. The proposing notice requested comments on whether disclosure language for
advertisements of college savings plans should be required to include a reference to a website
maintained by the Municipal Securities Rulemaking Board (“MSRB”). The College Savings
Plan Network (“CSPN”) maintains a website which includes links to the official websites of each
State-administered qualified tuition program. We understand that CSPN is currently undertaking
to modify this website to permit it to make directly available to users current disclosure
documents as provided to CSPN by State administrators with respect to their respective
programs. We question whether any required reference to the MSRB or the CSPN website is
necessary. Moreover, any such required reference should be phrased to advise investors of the
respective types of information available on the CSPN, as well as the MSRB, websites. The
value of including such a reference in advertisements must be evaluated in light of the limited
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verbal capacity of most advertisements. In view of the other statements required to be included
in college savings plan advertisements, taking into account the other proposals included in the
Notice, it may be impractical to include a complete and accurate reference within most
advertisements.

2. The following comments refer to the draft interpretive language included in the
Notice under the caption “DRAFT INTERPRETIVE GUIDANCE ON DISCLOSURE OF
IN-STATE BENEFITS UNDER RULE G-17”.

(a) The first sentence of the first paragraph appears to be based upon implicit
assumptions that: (i) the State in which the out-of-State customer resides or pays taxes
offers tax or other benefits as inducements to participation in that State’s qualified tuition
program; and (ii) the out-of-State customer is aware of, and has been induced to
participate in a college savings program in part on the basis of, his or her awareness of
these benefits. As proposed, the requirement appears to address only the possibility that
the out-of-State customer may be mistaken in assuming that he or she will receive all
benefits offered by his or her home State in connection with his or her participation in
another State’s college savings plan. In contrast, the formulation included in
Section 3(B) of the CSPN Voluntary Disclosure Principles Statement No. 1 (the “CSPN
Principles”) would clearly advise the out-of-State customer both of the possibility that
such home State sponsored benefits exist and of the further possibility that they may be
offered only with respect to participation in the home State’s program. We would
respectfully suggest that the MSRB should adopt the CSPN Principles formulation and
that the first sentence of the first paragraph should be revised to read:

In the case of sales to a customer of out-of-state college savings
plan interests, Rule G-17 requires a dealer to disclose, at or prior
to the time of trade, that college savings plan interests offered by
other states may offer tax or other benefits to taxpayers or
residents of those states that are not available with regard to the
offered interests_in_the out-of-state college savings plan and that
taxpayers or _residents of those states should consider such state
tax treatment and other benefits, if any, before making an
investment decision [that, depending upon the laws of the
customer’s home state, favorable state tax treatment for investing
in a college savings plan or other benefits offered under state law
in connection with investing in college savings plans may be
available only if the customer invests in a college savings plan
offered by the customer’s home state].

(b) Because no generally recognized standard of qualification for advisers
who might assist customers in assessing non-tax benefits exists, it would be preferable for
dealers to suggest that customers contact the programs with respect to such benefits. We
would respectfully suggest that the second sentence of the first paragraph should be
revised to read:

The dealer also must suggest to such customer that he or she
consult with a qualified adviser or contact his or her home state’s

2
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college savings plan to learn more about state tax [or other]
benefits that might be available in conjunction with an investment
in that college savings plan and contact that college savings plan
fo learn more about other benefits that might be available in
conjunction with such an investment.

(©) The proposed specification of the manner in which disclosure of the
potential availability of tax or other benefits through participation in the customer’s home
State’s program must appear in a college savings plan disclosure document in order to
permit dealers to satisfy this disclosure obligation through timely delivery of the
disclosure document is both overly rigid and unnecessarily intrusive with respect to the
development by State entities of tuition savings program disclosure. Additionally, it
would result in unnecessary repetition of a formulaic legend. In contrast, Section 3(B) of
the CSPN Principles recognizes as an acceptable qualified tuition program issuer
disclosure practice the inclusion in disclosure documents of a statement in bold type
addressing this point, but does not attempt to determine the precise location or frequency
of inclusion of the statement in the disclosure document. We would respectfully suggest
that the second sentence of the second paragraph should be revised to read:

A presentation of this disclosure in the official statement in close
proximity to and with no less [and with equal] prominence than
[to] the first presentation of substantive information regarding
other federal or state tax-related consequences of investing in the
college savings plan[,] and the inclusion of a reference to this
disclosure in close proximity to and with no less [and with equal]
prominence than [to] each other presentation of substantive
information regarding state tax-related consequences of
investing in the college savings plan, would be deemed to satisfy
this requirement.

(d) It would be preferable to define the phrase “have reason to know”, as used
in the third paragraph, in order to render compliance more ascertainable. We would
respectfully suggest that this paragraph be modified through the addition, following the
existing language, of a new sentence reading:

A dealer would be deemed to have reason to know facts
concerning benefits offered by different states if in the
ordinary course of due diligence, including review of the
applicable official _statement, _the dealer would have
discovered such facts.

3. The following comments refer to the draft amendment to Rule G-21.

(a) As proposed, the new Section (e) of Rule G-21 would generally apply to
all dealer advertisements with respect to interests in local government investment pools
as well as to advertisements with respect to interests in college savings plans and assumes
the existence of an official statement, with the apparent result that dealers would not be
able to advertise these securities unless an official statement was prepared by the issuer.

3
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This seems anomalous with respect to local government investment pools. Typically,
investment in these pools is open only to governmental entities and, we believe, no
official statement is typically prepared. We would respectfully suggest that the section be
revised to apply solely to dealer advertisements with respect to interests in college
savings plan.

(b) As proposed, new Subsection (e)(i)(A)(1) of Rule G-21 appears to be
based upon the implicit assumption that all municipal fund securities arising under
college savings plans are offered and marketed on an interstate basis. This, however, is
not always the case. We would respectfully suggest that this Subsection should be
revised to read:

€)) If the advertisement relates to municipal fund securities
issued by a qualified tuition program under Internal Revenue Code Section
529, except for advertisements for municipal fund securities that are
distributed. whether by print or broadcast media, only within the state that
has authorized the issuance of the municipal fund securities and that relate
only to municipal fund securities that are offered exclusively to residents
of that state, a statement that advises an investor to consider, before
investing, whether the investor’s home state offers any state tax or other
benefits that are only available for investments in such state’s qualified
tuition program.

() As proposed, new Subsection (e)(v) would appear to require any dealer
advertisement with respect to interests in college savings plans that refers in any manner
to tax or other benefits to include a detailed description of the nature of, and of
limitations applicable to receipt of, such benefits. Again, the value of invariably
including such a detailed description in advertisements must be evaluated in light of the
limited verbal capacity of most advertisements. In view of the other statements required
to be included in college savings plan advertisements, taking into account the other
proposals included in the Notice, and in view of the nature and variety of such college
savings plan benefits and of the limitations applicable to such benefits, it may be
impractical to include such a detailed description within most advertisements without
resulting in potentially misleading or incomplete statements. We would respectfully
suggest that the MSRB should permit the inclusion in dealer advertisements of general
references to college savings plan benefits that are accompanied by references to the
applicable disclosure document for detailed information concerning such benefits and
their applicable limitations and that the second sentence of this Subsection should be
revised to read:

In the case of an advertisement that includes statements referring to
[regarding] tax or other benefits offered under state or federal law, the
advertisement must make clear [the nature of such benefits and] that the
availability of such benefits may be materially limited based upon
residency, purpose for or timing of withdrawals [share redemptions], or
other factors, as applicable, and must refer to the applicable official
statement for full descriptions of the nature of, and any limitations upon
the receipt of, such benefits, which reference [limitations] must be
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[described in the advertisement and] presented in close proximity to, and
in a manner no less prominent than, the reference to [description of] such
benefits. If the advertisement includes substantive descriptions of any
such benefits. the advertisement must make clear the nature of the benefits
described and must make clear the nature of any limitations upon the
receipt of such benefits, which description of limitations must be
presented in close proximity to, and in a manner no less prominent than
the description of the benefits.

Thank you for your consideration of these comments. We would be happy to have the
opportunity to discuss with you any of the issues raised or to be of any other assistance to you in
connection with the matters addressed in the Notice.

Very truly yours,

HAWKINS DELAFIELD & WOOD LLP

o

Kenneth B. Roberts

KBR/jy
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INVESTMENT COMPANY INSTITUTE

September 10, 2004

Ernesto A. Lanza, Esquire

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600

Alexandria, Virginia 22314

Re:  MSRB Notice 2004-16 Relating to
Adpvertising of Municipal Fund Securities
and Guidance on Disclosure in Connection
with Qut-of-State Sales of 529 Plan Shares

Dear Mr. Lanza:

The Investment Company Institute’ appreciates the opportunity to express its views in
support of the proposals set forth in Municipal Securities Rulemaking Board Notice 2004-16.”
The MSRB’s Notice proposes to: (1) provide greater consistency between the MSRB’s
advertising rule, Rule G-21, with the rule of the Securities and Exchange Commission applicable
to mutual fund performance advertisements; and (2) revise and update the interpretive
guidance the MSRB issued in 2002 on the application of MSRB Rule G-17, relating to fair dealing
with customers, to sales of 529 plan securities to out-of-state investors.’

Tailoring the MSRB’s advertising rule to provide for consistency of regulation of
performance advertising between 529 plan securities and mutual fund shares will better serve
the investing public and municipal securities dealers. Investment company securities and
municipal fund securities share many common features in their offer and sale, including in the
manner in which they are advertised to investors. Subjecting these common features to similar
standards of regulation reduces both the confusion to investors that might result from disparate

! The Investment Company Institute is the national association of the American investment company industry. More
information is available about the Institute at the end of this letter.

* See MSRB Notice 2004-16, Request for Comments on Draft Amendments Relating to Advertisements of Municipal Fund
Securities and Draft Interpretive Guidance on Disclosures in Connection with Out-of-State Sales of College Savings Plan Shares
(June 10, 2004) (the “MSRB’s Notice”).

* See Rule G-21 Interpretation — Application of Fair Practice and Advertising Rules to Municipal Fund Securities (May 14,
2002) (the “MSRB’s 2002 Interpretive Guidance”).

1401 H STREET, NW & WASHINGTON, DC 20005-2148 ® 202/326-5800
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regulation as well as the burdens that conflicting regulatory requirements would impose upon
persons offering and selling both types of securities. Moreover, inasmuch as the NASD is
charged with inspecting securities firms for compliance with the rules of the MSRB and the SEC,
including the advertising rules, uniform standards should facilitate the NASD's ability to
conduct such inspections. As such, the Institute again commends the MSRB for its efforts to
revise its rules governing the offer and sale of municipal fund securities to be consistent with
the regulation applicable to the offer and sale of registered investment company securities
under the Federal securities laws, to the extent practicable.

To provide even greater consistency between the MSRB's rules and those applicable to
mutual fund performance advertisements, we recommend, as discussed in detail below, that the
MSRB further revise Rule G-21 to protect investors from inappropriate reliance on stale
performance information. In the interest of consistency of regulation, we also recommend that
the MSRB conform its interpretation of any provisions added to Rule G-21 to relevant SEC
interpretations. As regards the compliance date for the revised rule, we recommend that the
MSRB provide an appropriate transition period for compliance with any revisions adopted to
Rule G-21. With respect to the proposed Interpretive Guidance, for the reasons set forth below,
we recommend that its discussion relating to the location of disclosure of state tax and other
benefits in an issuer’s Official Statement be revised to avoid unduly redundant disclosure.

I PROPOSED REVISIONS TO MSRB RULE G-21, RELATING TO ADVERTISING

The MSRB has proposed to substantially revise Rule G-21 as it applies to municipal fund
securities. In particular, the MSRB has proposed to supplement the rule’s general anti-fraud
standard with specific disclosure standards. These new standards, which are largely based on
the MSRB’s 2002 Interpretive Guidance and consistent with Rule 482 under the Securities Act of
1933, would add to the rule more specific standards governing the computation, disclosure,
and display of performance information in advertisements.” The new standards are intended to
provide enhanced information to investors and greater uniformity in the computation and
display of performance information for municipal fund securities, thereby addressing concerns
with the lack of comparability of this information.

For the reasons noted above, the Institute is pleased that the MSRB’s proposed revisions
to Rule G-21 seek to track the requirements of Rule 482. As recognized in the MSRB’s Notice,
certain items of information that exist in the mutual fund industry — such as the information
disclosed in a mutual fund’s registration statement, prospectus, or statement of additional
information — do not exist for municipal fund securities. Accordingly, it was necessary for the
MSRB’s proposal to make certain modifications to the provisions of Rule 482 when
incorporating its substance into Rule G-21. The MSRB’s Notice requests comment on these
proposed modifications. In our view, the proposed modifications satisfactorily address any

‘ As discussed in the MSRB’s Notice, Rule 482 governs advertisements by investment companies, including those
containing performance information.

* According to the MSRB's Notice, if the amendments to Rule G-21 are adopted, the MSRB would expect to withdraw
the portions of the 2002 Interpretive Guidance relating to advertisements. The Institute supports such withdrawal.
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disparities that should be taken into account in incorporating the provisions of Rule 482 into
Rule G-21. We therefore support the MSRB's proposed changes to Rule G-21.

A. Currentness of Performance Information

There is one area of Rule 482 that the MSRB Notice has not proposed to incorporate into
Rule G-21. In particular, Subsection (g) of Rule 482 requires an advertisement that includes
performance data to provide a website or toll-free or collect telephone number where an
investor can obtain more current month-end information. Such website or telephone number
must provide the investor performance information on the security advertised that is current to
the month ended seven business days prior to the date of use of the advertisement. This
provision was added to Rule 482 to address concerns that advertisements containing
performance information that was currentias of the most recent quarter end before the
advertisement was submitted for publication could confuse or mislead investors, particularly if
the fund’s performance had declined significantly since the period reflected in the
advertisement.” Adding this new requirement to Rule 482 was intended to ensure that investors
who view advertisements highlighting a mutual fund’s performance would be alerted to the
fact that the fund’s current performance may differ from that advertised and have ready access
to performance data that is current to the most recent month-end.”

The Institute supported the addition of this requirement to Rule 482.® We believe the
same concerns it was intended to address also exist in the context of municipal fund security
performance advertisements. Therefore, the Institute strongly encourages the MSRB to revise
Rule G-21 to require advertisements subject to the rule that include performance information to
provide a source where investors may obtain, at no charge, performance information current to
the month ended seven business days prior to the date of use of an advertisement. Not only
would this ensure that investors contemplating a transaction in a municipal fund security have
access to more current performance information, it would also provide for even greater
uniformity between the MSRB's advertising requirements and those imposed on mutual funds
under Rule 482.

B. Consistency of Implementation of Advertising Regulation
Along the lines of providing greater consistency between the advertising requirements

of the MSRB and those of the Commission, the Institute recommends that the MSRB conform its
interpretation of any provisions added to Rule G-21 based on Rule 482 to relevant SEC

¢ See Proposed Rule: Proposed Amendments to Investment Company Advertising Rules SEC Release Nos. 33-8101, 34-45953,
and IC-25575 (May 17, 2002) at p. 7.

” See Final Rule: Amendments to Investment Company Advertising Rules, SEC Release Nos. 33-8294, 34-48558, and IC-
26195 (Sept. 29, 2003) (the “SEC’s Adopting Release”) at p. 7.

¥ See Letter from Amy B.R. Lancellotta, Senior Counsel, Investment Company Institute, to Mr. Jonathan G. Katz,
Secretary, SEC, dated July 31, 2002. As noted in the Institute’s comment letter, the Commission’s proposal was
largely consistent with recommendations the Institute submitted to the Commission in July 2001. See Letter from
Craig S. Tyle, General Counsel, Investment Company Institute, to Mr. Paul F. Roye, Director, SEC Division of
Investment Management, dated July 18, 2001.
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interpretations. The MSRB should clarify in the notice adopting the revisions to Rule G-21 that
a municipal securities dealer advertising a municipal fund security may rely upon any guidance
provided by the SEC (e.g., in its release adopting the amendments to Rule 482) or by the
National Association of Securities Dealers relating to the implementation of Rule 482°

C. Disclosure of Source Containing Generalized Information

As proposed to be amended, Rule G-21(e)(i)(A)(1) would require an advertisement for a
municipal fund security to include a statement that advises an investor to consider, before
investing, whether the investor’s home state offers any state tax or other benefits that are only
available for investments in that state’s qualified tuition program. The MSRB’s Notice seeks
comment on whether this disclosure should also include a reference to an MSRB-maintained
website where generalized information ongnunicipal fund securities would be rrovided and, if
so, the extent to which the information currently provided on the MSRB website should be
included, modified, supplemented, or deleted. The Institute recommends that the disclosure
not be required to include such a reference. We believe that there is sufficient information
available in the marketplace concerning 529 plan securities to enable an investor contemplating
an investment in such securities readily to obtain both general information and information
about specific features of individual states’ programs. As such, we do not believe it necessary
that advertisements also be required to disclose a source where generalized information about
such securities can be obtained. We note that we are not aware of any other investment product
whose advertisements are required by law to include a source where generalized information
about the type of investment product can be obtained.

IL. DRAFT INTERPRETIVE GUIDANCE ON DISCLOSURES RELATING TO OUT-OF STATE PLANS

As mentioned above, in addition to proposing amendments to Rule G-21, the MSRB has
proposed to enhance its 2002 Interpretative Guidance relating to the application to municipal
fund securities of Rule G-17, which governs fair dealing with customers. In particular, the
MSRB proposes to require a municipal securities dealer to disclose that, “depending upon the
laws of the customer’s home state, favorable state tax treatment for investing in a college
savings plan or other benefits offered under state law in connection with investing in college
savings plans may be available only if the customer invests in a college savings plan offered by
the investor’s home state.”” The inierpretive guidance would also require the dealer to
“suggest” that the customer consult with a qualified adviser or contact his or her home state’s

’ For example, as revised, Rule 482 requires that mutual fund advertisements include: (1} a statement that past
performance does not guarantee future results; (2) a statement that current performance may be lower or higher than
the performance data quoted; and (3) a toll-free or collect telephone number or website where an investor may obtain
more current performance information. Although not expressly stated in the Rule, the SEC’s Adopting Release
clarifies that an advertisement may combine these required statements in a single sentence provided that each of the
required disclosures is “clear and easy to understand.” See SEC Adopting Release at p. 11.

1 Examples cited in the MSRB'’s Notice of these non-tax benefits include “lower fees, matching grants, scholarships to
state colleges, and other financial benefits.” MSRB Notice at fn. 14.
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college savings plan to find out more about such benefits." As proposed, this disclosure would
be required to be provided to an investor “at or prior to the time of trade.””

The Institute supports the MSRB's proposed enhancements to the 2002 Interpretive
Guidance. We agree that it is important to alert investors to benefits that may only be provided
to them by their home state’s college savings plan program. The proposed disclosures should
help ensure that an investor contemplating the purchase of an out-of-state plan makes an
investment decision on the basis of more complete information. We recommend, however, that
a minor revision be made to the language in the Interpretive Guidance relating to the location of
the disclosure of state tax and other benefits in an issuer’s Official Statement. As proposed, the
Interpretive Guidance would deem the disclosure obligations of Rule G-17 to be satisfied if this
disclosure appears in an Official Statement “in close proximity and with equal prominence” (1)
to the first presentation of information regarding other federal or state-tax related consequernices
of investing in the college savings plan and (2) to each other presentation of information
regarding state-tax related consequences. While we fully support (1), with respect to (2), we
recommend that the Official Statement not be required to incorporate this disclosure in every
mention of the state-tax consequences of investing in the plan. Instead, such disclosure should
only be required where it would be relevant to the issue being discussed.

I1I. TRANSITION PERIOD

The Institute recommends that the MSRB provide an appropriate transition period for
compliance with the revisions to Rule G-21. The proposed revisions to Rule G-21 will require
substantial changes, not only to advertisements, but to phone systems and websites,” each of
which will necessitate the expenditure of considerable time and resources to ensure compliance
with the new requirements. We note that when similar changes were made to Rule 482 by the
SEC in 1988, the Commission’s proposed compliance date of 90 days from adoption was
extended to 210 days to accommodate the changes necessitated by the revised rule. We believe
the process municipal securities dealers will have to go through to achieve full compliance with
the proposed revisions to Rule G-21" will be comparable to that experienced by mutual funds

" While the dealer would not be required to provide the investor specific information about state tax or other
benefits available to an out-of-state investor, to the extent the dealer does so, it must ensure that the information is

not false or misleading.

2 Under the MSRB's proposal, though this requirement could be satisfied if the disclosure is included in an official
statement provided to the investor prior to the trade. If the disclosure is included in the official statement, it must
appear in a manner that is reasonably likely to be noted by the investor, as discussed in more detail in the proposed
revisions to the guidance.

® This is particularly true if the MSRB adopts the Institute’s recommendation to require that investors have access to
more current performance information. ,

" While the rule only applies to advertisements by municipal securities dealers, due to the nature of the 529 plans, it
is likely to expect the state issuers of such plans to be involved with any advertisements placed by the dealer
advertising the plan, which adds complexity to this process that does not arise in connection with mutual fund
advertisements.
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when Rule 482 was substantially revised in 1988.” Therefore, we recommend that the MSRB
provide a 210-day transition period prior to enforcing compliance with the revised rule.

* * * *

The Institute appreciates having the opportunity to provide these comments on the
MSRB’s proposal. If you have any questions concerning these comments, please do not hesitate
to contact the undersigned by phone at (202) 326-5825 or by e-mail at tamara@ici.org.

Sincerely,

Tamara K. Salmon
Senior Associate Counsel

cc: Jill C. Finder, Assistant General Counsel

" We additionally note that, when the revisions to Rule 482 were adopted by the Commission in September 2003, the
Commission provided a compliance date of March 30, 2004, approximately 180 days after adoption.
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About the Investment Company Institute

The Investment Company Institute’s membership includes 8,600 open-end investment
companies ("mutual funds"), 630 closed-end investment companies, 135 exchange-traded funds
and 5 sponsors of unit investment trusts. Its mutual fund members manage assets of about
$7.351 trillion. These assets account for more than 95% of assets of all U.S. mutual funds.
Individual owners represented by ICI member firms number 86.6 million as of mid 2003,
representing 50.6 million households. The Investment Company Institute is the national
association of the American investment company industry. Many of the Institute's investment
adviser members render investment advice to both investment companies and other clients. In
addition, the Institute's membership includes 231 associate members, which render investment
management services exclusively to non-investment company clients. These Institute members
and asso-iate members manage a substantial portion of the total assets managed by registered
investment advisers.
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Mary L. Schapiro
Vice Chairman, NASD
President, Regulatory Policy and Oversight
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Mr. Emesto A. Lanza .0.

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street Suite 600

Alexandria, VA 22314

Re:  Request for Comments on Draft Amendments Relating to Advertisements
of Municipal Fund Securities and Draft Interpretive Guidance on Disclosures in
Connection with Out-of-State Sales of College Savings Plan Shares (MSRB Notice
2004-16) (June 10, 2004) (“MSRB Notice”)

Dear Mr. Lanza:

I am writing on behalf of the NASD staff to express our views concerning the above-
referenced proposal. The comments provided in this letter are solely those of the NASD
staff; they have not been reviewed or endorsed by the Board of Governors of NASD or
by the Board of Directors of NASD Regulation.

1. Summary of the NASD Staff’s Comments

The NASD staff appreciates the opportunity to comment on the MSRB’s proposed
revisions to its advertising rule, Rule G-21, and the MSRB’s proposed interpretive
guidance on point-of-sale disclosure.! We strongly support the goals of the MSRB’s
proposals, to ensure that investors receive adequate disclosure concerning 529 plans,
including disclosure about the mutual funds available through 529 plans.

As the MSRB is aware, 529 plans commonly use mutual funds as their primary
investment vehicle.> While 529 plans do carry specific benefits associated with their
status as municipal securities, investors may perceive a 529 plan as a mutual fund with a
municipal security “wrapper.” In fact, 529 plans present all of the potential suitability,
disclosure and other sales practice issues as mutual funds. Moreover, their very benefits,
such as in-state tax deductions and fee reductions, present additional disclosure and other

" In light of the Securities and Exchange Commission’s proposed new Rules 15¢2-2 and 15¢2-3, the MSRB
recently withdrew a proposed interpretive notice concerning point-of-sale disclosure in the workplace.
MSRB Notice 2004-25 (August 2, 2004). However, we understand that the MSRB has not withdrawn the
proposed point-of-sale disclosure guidance in the MSRB Notice that is a subject of this comment letter.

2 11 this letter, the terms “529 plan” and “municipal fund security” are intended to refer to college savings
plans established under Section 529(b)(A)(ii) of the Internal Revenue Code of 1986 as “qualified tuition
programs.” The terms are not intended to include pre-paid tuition plans or local government pools.

1735 K Street, NW tel 202 728 8140
Washington, DC fax 202 728 8075
Investor protection. Market integrity. 20006-1506 www.nasd.com
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sales practice issues. For that reason, every SEC and NASD sales practice standard that
applies to the distribution of mutual funds to retail investors also should apply to the sale
of mutual funds through 529 plans, and these standards should be supplemented by
additional sales practice requirements to address the unique characteristics of 529 plans.’

As to the MSRB’s specific proposals, the NASD staff generally supports the proposed
amendments to Rule G-21. In particular, we support the requirement that any
advertisement for an underlying mutual fund comply with the SEC and NASD
advertising rules.

With respect to the advertisement of the municipal fund securities themselves, the
MSRB?’s proposal would emulate various provisions of the SEC and NASD advertising
rules. We support this approach, but recommend that whenever possible, Rule G-21
should use precisely the same language as the pertinent provisions of the SEC and NASD
advertising rules. The proposed amendments contain several differences that may cause
unnecessary confusion. In addition, the MSRB should clarify that SEC and NASD
interpretations of our advertising rules would apply to the similar provisions of Rule G-
21. This clarification would better ensure that the SEC, NASD and MSRB consistently
apply the rules and that mutual fund investors receive full protection from sales practice
abuse — whether they purchase their funds through 529 plans or through other distribution
channels.

The NASD staff also supports the objectives of the proposed amendments to Rule G-17 -
but we recommend that the MSRB go even farther. In particular, we recommend that the
MSRB mandate point-of-sale disclosure concerning the fees and expenses associated
with a 529 plan and the forms of compensation that dealers receive in connection with the
sale of such a plan. We have enclosed a proposed disclosure statement that would effect
our recommendation.

Part 2 of our letter presents our comments to the proposed amendments to Rule G-21,

concerning advertising, and Part 3 presents our comments to the proposed interpretative
statement on Rule G-17, concerning point-of-sale disclosure.

2. Proposed Amendments to Rule G-21
A. The NASD Staff Generally Supports the Proposed Amendments
The NASD staff generally supports the proposed amendments to Rule G-21. As the

MSRB is aware, NASD is responsible for enforcing compliance with Rule G-21 with
respect to our members. Moreover, in Special Notice to Members (“NtM”) 03-17, NASD

? In a separate letter to the MSRB, we support the MSRB’s decision to take a similar approach with respect
to non-cash compensation arrangements. [CITE]
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clarified the treatment of sales material for municipal fund securities, including Section
529 college savings plan securities. In NtM 03-17, we clarified the following points:

. Sales material for municipal fund securities must comply with NASD and
SEC advertising rules to the extent that the sales material refers to certain
key aspects of an underlying investment company.

. Members must file with NASD municipal fund security sales material that
refers to the underlying investment company securities, just as members
must file any sales material concerning registered investment companies.

. Sales material for municipal fund securities also must comply with
applicable MSRB rules.

The MSRB’s proposed amendments to Rule G-21 appear to take a similar approach to the
regulation of the sales material for municipal fund securities. In particular, proposed
Rule G-21(e)(vi) would provide that if an advertisement for a municipal fund security
provides specific details of a security held as an underlying asset of the municipal fund
security, the presentation of the details must comply with the SEC and NASD advertising
rules.

We support the proposed approach. The MSRB’s proposal recognizes that Section 529
plans often market the underlying mutual fund securities. Investors who are the subject
of such marketing efforts deserve the same level of protection as other mutual fund
investors.

B. Whenever Possible, MSRB Should Rely Verbatim on SEC and NASD
Rule Language

The proposal also would provide specific standards applicable to the advertisement of the
municipal fund securities themselves. We understand that these provisions would only
apply to the portion of sales material that promotes the municipal fund security. As
discussed above, we understand that the portion of the sales material concerning the
underlying mutual funds would be subject to SEC and NASD advertising rules.

Several provisions of the proposal emulate the SEC and NASD advertising rules. We
appreciate that restating applicable provisions, with some modification, may be necessary
because those rules regulate the advertisement of mutual funds rather than municipal fund
securities. Nevertheless, to the extent possible, the MSRB should adopt verbatim the
language in the applicable provisions of the SEC and NASD advertising rules -- even as
to the advertisement of municipal fund securities. In addition, the MSRB should clarify
that SEC and NASD interpretations of our advertising rules would apply to the similar
provisions of Rule G-21. This approach will better ensure that the SEC, NASD and



Mr. Emnesto A. Lanza

110 of 124

September 9, 2004

Page 4

MSRB consistently apply the rules and that mutual fund investors receive full protection
from sales practice abuse.

The proposal presents several inconsistencies with applicable provisions of the SEC and
NASD advertising rules. For example:

Paragraph (e)(i)(B)(1) of the MSRB’s proposal attempts to restate Rule 482
(b)(3)(i), word for word. Yet the restatement does not include the recently
adopted language in Rule 482(b)(3)(i) concerning month-end performance data.
Consequently, investors would not have ready access to current performance data
for municipal fund securities, while they would have access to such data for
mutual funds whose sales material is subject to Rule 482(b)(3)(1).

Paragraph (e)(ii)(C) of the MSRB’s proposal attempts to restate Rule
482(d)(3)(ii). Yet the provisions are different in at least one important respect.
Rule 482 requires that performance data “be current to the most recent calendar
quarter ended prior to the submission of the advertisement for publication.” The
MSRB’s proposal would require that performance data “be calculated as of the
most recent calendar quarter ended prior to submission of the advertisement for
publication for which such performance data, or all information required for the
calculation of such performance data, is reasonably available to the broker,
dealer or municipal securities dealer . . .” (emphasis supplied). The proposed
language appears to give dealers latitude as to the end date that they use for
calculation of standardized returns. This latitude may undermine the ability of
investors to compare different municipal fund securities programs, or even the
same program offered by different dealers who impose varying end dates for their
performance calculation. At a minimum, the disparity between the language in
Rule 482 and the MSRB’s proposal would create confusion for broker-dealers
that must comply with both provisions.

Paragraph (e)(iv) of the MSRB’s proposal would require that an advertisement
that relates to or describes services “indicate the entity providing those services”
and that an advertisement that solicits the purchase of municipal fund securities
“clearly state which entity would effect the transaction.” This provision
resembles, but is not identical to our Rule 2210(d)(2)(C), which generally requires
that all sales material prominently disclose the name of the member and, if it
includes other names, reflect which products or services are being offered by the
member. The differences between the two provisions would cause confusion
concerning whether compliance with Rule 2210(d)(2)(C) would constitute
compliance with the paragraph (e)(iv) of the MSRB’s proposal.

We strongly recommend that the MSRB, whenever possible, use precisely the same
language as the SEC and NASD advertising rules, and clarify that our interpretations of
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those rules would similarly apply to the interpretation of the Rule G-21 amendments. We
are available to assist the MSRB staff in this effort.

3. Proposed Amendments to Rule G-17
A. NASD Staff Supports the Objectives of the MSRB Proposal

The MSRB has interpreted Rule G-17 to require a dealer to disclose to its customers at
point of sale all material facts concerning the transaction and the security known by the
dealer. The MSRB proposes interpretive guidance to broaden the existing Rule G-17
point-of-sale disclosure requirement, to include reference to all potential benefits offered
solely in connection with in-state investments. The guidance would provide that
disclosure made through the official statement of the municipal fund securities issuer
would suffice if the official statement is provided to the customer by the time of trade and
the disclosure appears in the official statement in a manner that is reasonably likely to be
noted by an investor.

The NASD staff supports the requirement that dealers disclose the fact that certain
benefits are offered only to in-state customers. Failure to make this disclosure may
mislead customers concerning the relative benefits of a particular 529 plan.

B. The MSRB Also Should Require Disclosure of Fees and Compensation

We also recommend that the MSRB go farther. In particular, we recommend that the
MSRB mandate point-of-sale disclosure concerning all of the fees and expenses
associated with a 529 plan, and the forms of compensation that the dealers receive in
connection with the sale of such a plan. This disclosure would better inform customers
concerning the costs associated with their investment and the potential conflicts
associated with the sale of these products. Moreover, a requirement that each dealer
provide such a statement with respect to every 529 plan that the dealer offers would
facilitate the comparison of different plans.

Such an approach would implement many of the recommendations offered by House
Financial Services Chairman Oxley in his July 15™ letter to SEC Chairman Donaldson.
Chairman Oxley expressed concern about “the lack of consistent transparency of fees”
relating to 529 plans. As Chairman Oxley said,

I strongly believe that if investors are able to discern and compare the fees
associated with these plans, market forces will work to reduce those fees —
so long as states do not discriminate against investors who would like to
select out-of-state plans. Without adequate transparency and uniform
treatment the benefits of robust competition will not be realized.
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Chairman Oxley therefore urged the development of “a standardized format for
describing fees,” disclosure of fee amounts in dollar terms as well as percentages, and
disclosure concerning the allocation of fees.

We enclose for the MSRB’s consideration a prototype disclosure document that would
accomplish all of these suggestions. As the MSRB is aware, the Securities and Exchange
Commission has proposed Securities Exchange Act Rules 15¢2-2 and 15¢-3, concerning
confirmation and point-of-sale disclosure with respect to investment companies, variable
annuities and 529 plans. In commenting on this proposal, the NASD staff submitted a
prototype disclosure document that would meet the SEC’s objectives while providing
concise disclosure to investors.

The enclosed version of this prototype would be especially suitable for 529 plans. This
prototype would present the fees and expenses associated with the 529 plan and the forms
of compensation to the dealers for the sale of the 529 plans. Moreover, the prototype
would state that investment in an in-state 529 plan may provide favorable state tax
treatment, reduced plan expenses and other benefits. The prototype would encourage
investors to review the official statement for the in-state plan for more information.

We recommend that the SEC and the MSRB consider requiring that all dealers present
this disclosure document to investors at point-of-sale, either in writing or by reference to
the dealer’s Website. This disclosure document would enhance disclosure to investors
and help ensure that investors make well-informed investment decisions.

% *k %k

Thank you again for the opportunity to comment on the MSRB’s important proposals.
Feel free to contact us if you have any questions.

Sincerely,

atn dckope™

Mary L. Schapiro
Vice Chairman, NASD
President, Regulatory Policy and Oversight

Enclosures

cc: Thomas Selman
NASD Investment Companies Reg.
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XXX Variable Annuity

What You Pay

This table shows fees and
expenses you would pay
as a contract owner in the
XXX Variable Annuity.
Certain charges decline
over time. Please see the
Annuity’s prospectus for
more information.

What We Receive

This table shows the
compensation that we
receive when you invest
in the XXX Variable Annuity
through XYZ Broker.

Contract Owner Fees—Paid By You

Maximum Charges (per $10,000)

FOP PUICHASES .....ceeeeeeveeeeeeeee e et ee e ereervine s e eeeeerear e s sasnnens $XX
FOr WItNATAWAIS ... o eeeeeeee ettt et e ee s et a e e e XX
FOT TTANSIOIS ooneeeeeeeee e eeiee e e e rrieeeesennreeeenn e sesaanssresanaaaaaaees XX

Annual Contract Expenses
(per $10,000 Investment over 12 months)

Annual Contract FEES ...ovvvvriiieeireinirrrricercerrrnterreeraas e $XX
Mortality & EXpense FEes........ccoovernincinniniininnins $XX
AdMINIStrative FEES...ccvvviieiieeeiiiiieeree e crerrrerie e eeee s $XX
Maximum Riders & Guarantees Fees.........ccocevviviriivneennnes XX

Underlying Fund Fee Ranges

Management FEES .......c.coovvirminiiiinnenininins XX% - XX%
12D-1 FEES ovvivirreiieeiee et XX% - XX%
Other FEES ..t XX% - XX%

Out of the Total Purchase Payments that You Make,
We Receive: (per $10,000 investment)

«  $XX in Sales Commissions at the Time of the Purchase
»  $XX of Trail Commissions (over 12 months)
«  $XX in Revenue Sharing Payments from the Contract's Issuer

e $XX - $XX in Rule 12b-1 Fees from the Underlying Funds
(over 12 months)

Revenue sharing payments are cash payments .
from the contract’s issuer to us, in order to assist

Our compensation varies depending upon the underlying funds you choose.
Please note the following:

You may also pay a state premium tax at the time a
payment is made, which will vary by state.

us in covering operating expenses and encourage
us to bring the variable annuity contract to your

attention.

Your registered representative receives higher
compensation for the sale of the XXX Variable
Annuity than for the sale of similar variable annuity

contracts.

information current as of the contract prospectus dated XXX.

See XYZbroker.com for comparable information about other variable contracts.
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State of X 529 Plan — Growth Portfolio

What You Pay Account Holder Transaction Fees-Paid Directly By You

This Table shows the total Maximum Charges (per $10,000 contribution)

fees and expenses that you 529 Plan Application FEE .......ccccoirrrucvieccinmrinnninnaees $XX
would pay as a unit holder PUIChASE CNAIGES ...ooveeveereseeeesesseeeeeacissesissiassa e XX
in the Growth Portfolio, Withdrawal CRAIgeS .......c..c.vvrvesesseesceeermemsnesnsssnrasnaess XX
including the fees imposed

on the underlying mutual Annual Account Expenses—-Deducted from Account Assets
funds in the Portfolio. (per $10,000 contribution over 12 months)

Certain charges decline 529 Plan Account Maintenance Fee .............coc.uuruess $XX
over time. Please see the 529 Plan Program Management Fee.............ccooereunnnn. XX
disclosure document Underlying Fund Fees

furnished by the State of X Management FEES........ccccvuinniieiinsesnienes XX
529 Plan for more 12D-1 FEES .oviiviiiieiieccerenie e XX
information. Other FEES ...vveeeeecrreiieie et XX

Out of the Total Fees and Expenses that You Pay,
What We Receive We Receive:

This Table shows the ¢ XX% of all Maximum Charges
compensation that we

receive when you invest in

the Growth Portfolio through » $XXin Revenue Sharing Payments
XYZ Broker. (per $10,000 investment over 12 months)

e $XX in Rule 12b-1 Fees from the Underlying Funds
(per $10,000 investment over 12 months)

e XX% of Program Management Fee

Our compensation varies depending upon which Portfolio you choose.
Please note the following:

+ Revenue sharing payments are cash payments o Investment in an in-state 529 plan may provide
from the distributor of the State of X 529 Plan to favorable state tax treatment, reduced plan
us, in order to assist us in covering operating expenses, and other benefits. Please review the
expenses and encourage us to bring the Plan to in-state plan’s disclosure document for information.

your attention.

*  Your registered representative receives higher
compensation for the sale of the State X 529 Plan
than for the sale of similar 529 plans.

information current as of plan disclosure document dated XXX.
See XYZBroker.com for comparable information about other Portfolios in the 529 Plan.
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Securities Industry Association
120 Broadway - 35 Fl. » New York, NY 10271-0080 ¢ (212) 608-1500, Fax (212) 968-0703 » www.sia.com, info@sia.com

September 15, 2004

Ernesto A. Lanza

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street

Suite 600

Alexandria, VA 22314-3412

Re: Notice 2004-16, Draft Amendments Relating to Advertisements of
Municipal Fund Securities and Draft Interpretive Guidance on Disclosures
in Connection with Out-of-State Sales of College Savings Plan Shares

Dear Mr. Lanza:

On behalf of the Securities Industry Association, (SIA)1 we are writing in response to
Notice 2004-16, which seeks comments on modifications to the rules governing advertisements
and disclosures relating to college savings plans (“529 plans”). SIA is generally supportive of
the objective of the subject Notice and we appreciate the opportunity to provide specific
comments on potential areas of concern.

Reliance on Official Statements

Notice 2004-16 proposes an expansion to the disclosure requirements related to sales of
out-of state 529 plans to other state features, such as special financial aid considerations. Under
the proposal, the obligation to disclose the potential loss of state tax benefits could be met if the
required disclosure is included in the official statement delivered to the customer, appearing in a
manner reasonably likely to be noted by an investor.

! The Securities Industry Association, established in 1972 through the merger of the Association of Stock Exchange
Firms and the Investment Banker’s Association, brings together the shared interests of nearly 600 securities firms to
accomplish common goals. SIA member-firms (including investment banks, broker-dealers, and mutual fund
companies) are active in all U.S. and foreign markets and in all phases of corporate and public finance. According
to the Bureau of Labor Statistics, the U.S. securities industry employs 780,000 individuals. Industry personnel
manage the accounts of nearly 93-million investors directly and indirectly through corporate, thrift and pension
plans. In 2003, the industry generated an estimated $209 billion in domestic revenue and $278 billion in global
revenues. (More information about SIA is available on its home page: www.sia.com).
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SIA is concerned about the standard “reasonably likely to be noted by an investor” and
the potential for an adverse decision if the placement of the disclosure is questioned. SIA
believes that there should be a presumption that the placement and adequacy of the disclosure in
offering materials is reasonable. Broker-dealers should not be in the position to supplant their
judgment over that of the state, particularly since the issuer is a governmental entity. In general,
states will have approval over the types of information — including the broker-dealers own
marketing material — and will dictate by contract, how this information is delivered to investors.
SIA recommends this condition be deleted from the guidance.

MSRB Internet Information

Notice 2004-16 also requests comment on whether the MSRB should require disclosure
of Internet-based material maintained by the MSRB. SIA is concemed about mandating this
type of disclosure on broker-dealers. SIA applauds the MSRB for putting forward a proposal to
enhance investor information and education. However, there are a number of Internet sites that
include this type of information and other sites will soon be under development. The Securities
and Exchange Commission (SEC) and the National Association of Securities Dealers (NASD)
have extensive website information on a variety of products but do not require brokers to
disclose the availability of information.

Many SIA members have developed Internet material for their customers and invest
significant resources to keep this information current. If broker-dealers are also required to refer
to an MSRB website they would bear an added burden to monitor the information on the MSRB
website to ensure that it is current and accurate. SIA, however, has no concem if the MSRB
moves forward with this proposal but does not require disclosure by member firms. If the
MSRB pursues this option, SIA would be pleased to work with you to provide information or
other material. SIA maintains extensive information on college savings plan on our investor
education website: www .pathtoinvesting.com and has produced a brochure for investors
interested in 529 plans.

Enhanced Disclosure With Respect to State Tax “Benefits”

While we appreciate the objectives which MSRB is pursuing, it is not clear that it is in
the best interest of investors to elevate disclosure about state tax and other state “benefits” above
other significant disclosure issues worthy of investor consideration. But to the extent such
disclosure is mandated, one must carefully consider the complexity of the underlying issues so
that the disclosure given is meaningful to the investor.

There are countless and rather complex differences in state treatment that may affect
investor choice. The complexity of the state variances presents challenges to those attempting to
disclose them. The appropriate place for disclosure is in the program description and referring
investors to such disclosure may be the best course of action, given the challenges when trying to
“summarize” such information. It is not clear whether, due to the complexities, cursory
disclosure about these state issues would allow for adequate capture of the considerations that
need to be made. Telling an investor about state “benefits,” without mentioning at least the
existence of potential consequences associated therewith seems inadequate.
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To give you a sense for the complexity of summarizing state tax treatment variation,
consider the following discussion (which is not intended to be all-inclusive):

States with upfront deductions offer such deductions in various amounts to residents, and
in some cases, non-resident, taxpayers. The requirements for these deductions vary. Some
deductions are per taxpayer, some are per account, some are per beneficiary and some deductions
have differing amounts depending on whether you are filing as a single person or married filing
jointly, and some deductions are a combination of these and other requirements.

Further, some states have carry-forward provisions of varying amounts (up to an
unlimited amount) that allow investors to spread upfront deductions over a period of years.
These deductions are, however, contingent upon an investor having taxable income in the
applicable state in the current and following years from which to deduct contributions.

Importantly, states also have provisions that require repayment in full under certain
circumstances (“recapture”) of 529-related state tax deductions previously taken. New York
goes even further and characterizes certain qualified withdrawals as non-qualified, thereby,
taxing such withdrawals. Lastly, the tax treatment of qualified withdrawals also varies among
states..

In general, we believe that the characterization of state tax treatments solely as “benefits”
is misleading. Use of the terms “consequences” or “‘variances” (vs. “benefits”) more accurately
describes the true nature of such treatments, and is a fairer and more accurate characterization.

Other State “Benefits”

Other state “benefits” vary greatly as does the population to which they are “available”.
As with the state tax treatment variances noted above, these variations present challenges to
those attempting to “summarize” them. States offer benefits to prospective account owners who
are in-state residents, non-resident taxpayers, and in some cases non-residents who have
beneficiaries who are residents of the state. These “benefits” include, among other things, fee
waivers or reductions, matching grants, eligibility for scholarships and preferential in-state
financial aid treatment.

State laws affecting protection of assets vary greatly too. State treatment with respect to
creditor protection, divorce, and Medicaid eligibility also vary.

State program rules vary greatly as well and the complexity lies in the details. For
example, many states have holding period requirements and all states have maximum investment
limits, which vary in amount and style (some programs employ a balance test and others, a
contribution test), to determine whether the maximum has been reached.

Other Issues
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We are also taking this opportunity to comment on a number of other matters addressed
in the proposal. Whenever possible, we identify the particular rule number and/or page of the
proposing Notice where the item is addressed:

It should be clarified that “at or prior to the time of sale” refers to the initial sale, and that
there is no obligation to provide the disclosure at/or prior to every subsequent investment. SIA
would be troubled (due to the number of participants participating in automated systematic
contributions and the frequency with which SIA members receive unsolicited additional lump-
sum contributions) if disclosure were required each time.

G-17 (point of sale disclosure interpretation): It is difficult for dealers to become familiar with
attributes of 529 programs they do not sell. Given the complexities noted above and given the
fact that dealers who have not entered into distribution agreements likely would not have current
(or any) offering documents from such programs, they may be challenged to provide information
or to determine what information needs to be provided. In an attempt to “do the right thing,”
they may inadvertently provide inadequate disclosure about the “home state” program, doing a
disservice to the investor and exposing themselves to liability.

G-21 Required Disclosures (draft section (e)(i)): An abbreviated form of disclosure should be
allowed for radio and television ads, as the standard length of most commercials would not
permit the required disclosures to be included. Additionally, the requirement for “equal
emphasis” for required disclosure would result in the commercial’s intended message being lost.
It may be sufficient for certain forms of advertising (like short television and radio commercials)
to inform an investor to obtain the program description and read it carefully before investing. It
could also be required that the state program be named, as well as a source from which to obtain
the program description of the program that is being promoted through the ad. It is difficult to
meaningfully summarize complex distinctions in an advertisement. The appropriate place for
disclosure is in the program description (and the need to obtain and read the program description
should be referenced in the ad).

G-21 Capacity of Dealer and other Parties (draft section (e)(iv)); Some 529 programs effect
transactions through many broker-dealers. It would be difficult (if not impossible in some cases)
to list in an advertisement each dealer associated with a program.

We also believe that the requirement in subsection (e)(iii) of Rule G-21 that
advertisements give equal prominence to the name of the issuer is unnecessary, and subject to
second guessing. The policy objective of the proposed rule, which is to prevent investor
confusion as to who the issuer of the security is, is satisfied by the other requirements set forth in
(e)(iii) that the issuer of the security be identified and that the advertisement not imply that
another entity is the issuer of the security. Introducing an “equal prominence” rule creates
interpretive questions for marketing and compliance personnel that are unnecessary in light of
the other requirements in (e)(iii).

The MSRB’s Notice, “Application of Fair Practices and Advertising Rules in Municipal
Fund Securities”, dated May 14, 2002, set forth a similar requirement that a marketing piece
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clearly identify the issuer and not imply that another entity is the issuer of the security.
However, that Notice did not have an “equal prominence” requirement. There is no evidence of
any kind that the existing rule set forth in the May, 2002 Notice is not working, or that investors
have been confused as to who the issuers of these securities are.

The attached markup of (e)(iii) is consistent with the approach taken by the MSRB in its
prior interpretive notice, and we propose that this modified version be included in any final rule:

“An advertisement for a specific municipal fund security must provide sufficient
information to identify such security in a manner that is not false or misleading. An
advertisement that identifies a specific municipal fund security must clearly identify the name of
the issuer, and must not imply that a different entity is the issuer of the municipal fund security.
To the extent an advertisement identifies an entity other than the issuer of the municipal fund
security, such advertisement must clearly describe such entity’s role with respect to the
municipal fund security.”

We trust you will find our comments helpful and constructive, and we share your interest
is assuring that 529 plan investors receive all appropriate disclosure in a clear and balanced
manner. Questions regarding this letter should be directed to either Mike Udoff (212-618-0509)
or Liz Varley (202-216-2032) of SIA staff.

Sincerely, ‘ 7
éz;?b% heey 4

27

Michael D. Udoff
Co-Staff Advisers
SIA Ad Hoc 529 Plans Committee
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Mr. Emesto A. Lanza, Senior Associate General Counsel
Municipal Securities Rulemaking Board

1900 Duke Street Suite 600

Alexandria, VA 22314

September 15, 2004

Re: MSRB Notice 2001-16

Dear Mr. Lanza and MSRB Boardmembers:

Thank you for allowing us to comment on the draft amendments relating to advertisements of
municipal fund securities and the draft interpretive guidance on disclosures in connection with
out-of-state sales of college savings plan shares.

We would like to bring to your attention the results of a study conducted on the tax and non-tax
factors that influence investors’ choice of state sponsored §529 college saving plans. We discuss
our study below, followed by our recommendations for disclosures of state tax benefits, fees, and
historical returns.

Study Overview

We examine investments in state-sponsored §529 plans for quarters ending 12/31/01 through
9/30/03. During this time period, §529 plan investments tripled from $13.6 to $45.8 billion as
investors opened an additional 3.7 million accounts. Our results demonstrate that §529 plans
with higher fees have more accounts. Surprisingly, the amount of siate tax deductions from pian
contributions is negatively related to number of accounts; the states providing the largest state
income tax deduction for residents’ contributions are likely to have the smallest number of
accounts. These findings are consistent with Congressional concerns that advisor fees are
driving investment recommendations, not state income tax benefits or low fees, which should
lead to higher expected returns for these investments. No statistically significant results are
reported for other plan features such as amount or type of investment choices or for other tax
features such as tax treatment upon distribution.

Study Background

Our study tests whether investors are choosing plans offering the greatest estimated return (i.e.,
lowest fees and greatest tax benefits) or those with lower search costs (i.e., recommended by an

DEPARTMENT OF ACCOUNTANCY AND BUSINESS LAW
CAMERON SCHOOL OF BUSINESS

601 SOUTH COLLEGE ROAD - WILMINGTON, NORTH CAROLINA 28403-5901 - 910-962-3509 - FAX 910-962-3663



121 of 124

advisor or part of a well-known fund family). It is well documented that investors make
purchase decisions based upon prior returns.' However, §529 plan investors relied upon other
information as plan returns were not publicly available and traditional investment resources (e.g.,
Morningstar) did not begin §529 plan coverage until fall 2003. This paper examines the trade-
off between tax and non-tax features in a setting in which traditional resources and historical data
are absent.

Data

Our empirical analysis is carried out using a panel model with random effects representing each
§529 plan across the U.S. over eight quarters. We used information on 77 §529 plans offered to
the public for the quarters ending December 31, 2001 through December 31, 2003.% For each
fund, our database contains the total assets under management, the number of accounts by
quartcr, and the date established. We supplement this data with state tax information, fees,
distribution channels, investment choices and distributors’ assets under management.

The absence of return data precludes us from isolating inflows from investment appreciation.
Thus, we define our dependent variable as the number of accounts in each §529 plan. We model
the demand for the §529 plan by regressing the number of accounts on various characteristics of
the plans. In general, investors may choose a plan because of low fees, a favorable impression of
the plan manager, the efforts of commissioned sales representatives, tax advantages, and various
attractive plan features. We test for each of these and present the major findings on taxes and

fees below.
Tax Benefits

§529 plans are touted because unique tax benefits make them desirable investments for many
people.3 At the federal level, they are similar to a Roth IRA: contributions are not federally tax
deductible, but earnings and withdrawals are tax-exempt if used for qualified expenses. At the
state level, net returns vary because of differences in tax treatment of contributions and
withdrawals and differences in state marginal tax rates. Assuming a constant interest rate across
states and a state income tax deduction upon contribution, a 10,000 investment, at a 5% state tax
rate would equate to a $10,526 investment with tax-free growth.

Thus, it is reasonable to assume that funds in states that provide deductions or credits for
contributions and exempt qualified distributions will have more investors, than those state plans
with less favorable tax rules, all else equal. However, we found the opposite. The sign for our
tax variable is negative and statistically significant. This result indicates that the higher the tax
deduction permitted for residents that participate in resident plans, the fewer the number of
accounts opened. This is a surprising result, because a tax deduction for contributions has an
unambiguous positive effect on the ending amount available for education. Despite an unlimited

1Sirri, Erik R. and Peter Tufano. 1998. “Costly search and mutual furd flows.” Journal of Finance 53: 1589-1622. Ippolito, R. 1992. “Consumer reaction to measure of poor
quality: Evidence from the mutual fund industry.” Journal of Law and Economics 35: 45-70.
2 Several states have more than one plan.

3 Turgesen, Anne. 2004. “The 529 ate my tax break.” Business Week. August 16.
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deduction for contributions to an in-state §529 plan, investors are choosing other plans, given all
other factors are constants.

Fees/Marketing Efforts

To make purchase decisions, investors face a “costly search” process in which information is
gathered about tax benefits, fees, plan features, and the fund family. Investors frequently use
rating services (i.e., Morningstar) and financial literature to assist in the decision- maklng
process. Consumer research would define the §529 plan investment decision as difficult.*
Specifically, there are many alternatives (77 plans) and plan attributes (over 20 per plan).
Further, some plan attributes are difficult to process (i.e., fee structure) or to assign a value (i.e.,
portability of benefits). Therefore, it is not surprising that a survey of households savmg for
college reports that 68% of §529 consumers relied upon advisor provided information.’

There is reason to believe that rational consumers seeking to maximize expected returns would
choose low fee funds. Our results, instead, support the notion that investors are relying upon
advisors’ recommendations to reduce their search costs. The “fees” variable is positive and
statistically significant, indicating that §529 plans with high fees have a greater number of

accounts.

Other Results

The next table presents summary statistics by account quintile. On average, the funds with the
most accounts have higher fees, have been in existence longer and are part of the largest fund
families. Conversely, the funds with the fewest accounts have the lower fees, shorter tenure, and

smaller fund families.

Means for Select Variables by Account Quintile

Plan Plan Length Distributor Assets
Accounts Plan Assets Fees (quarters) under Management
Quintile Mean Mean Mean Mean Mean
1 1,577 8,453,448 0.510 1.548 15,810,000,000
2 6,904 32,238,068 0.873 3.500 101,700,000,000
3 17,380 94,492,135 1.427 5.946 223,500,000,000
4 40,376 245,800,000 2179 8.880 321,400,000,000
5 170,931 1,205,000,000 2.711 14.404 828,600,000,000
Average 47,434 317,400,000 1.570 7.434 312,900,000,000

4 Bettman, James R., Eric Johnson, and John W. Payne. Consumer decision making. In Handbook of Consumer Behavior eds. Thomas S. Robertson and Harold H. Kassarjian, pg

50-84.
5 investment Company Institute. 2003, “Profile of households saving for college.” Investment Company Institute Research Series.
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Selected statistics by quarter are presented in the table below. The number of accounts and plan
assets have increased during this short time frame. Also of note is that the percentage of funds
that can only be purchased through a broker nearly doubled from 17% to 32 %.

Descriptive Statistics by Quarter

Variable 4Qo1 1Q02 2Q02 3Qo2 4Q02 1Q03 2Q03 3Q03
{n=40) {n=46) {n=50) {n=55) (n=60) (n=64) (n=65) {n=60)
Plan Accounts Mean 32,499 38,025 42,635 44723 46,803 50,138 53,979 61,744
min 48 149 187 240 800 56 317 443
max 217,000 287,000 326,000 352,000 399,652 424,450 452,465 478,079

Plan Assets Mean 204,000,000 248,000,000 275,000,000 263,000,000 304,000,000 320,000,000 385,000,000 468,000,
min 1,000,000 1,000,000 1,000,000 1,000,000 1,000,000 1,000,000 1,000,000 2,000,
max 1,630,000,000 2,070,000,000 2,250,000,000 2,240,000,000 2,660,000,000 2,790,000,000 3,360,000,000 4,000,000,

Broker Required? Mean 0.175 0.239 0.240 0.309 0.300 0.313 0.308 0.

1=yes, 0= no

Our Conclusions/Recommendations

During this start-up phase with limited investment choices and few plan administrators, §529
markets may be inefficient. §529 plan investors appear to be choosing high fee/broker sold
funds rather then the lower fee, direct investment options. The federal and state tax governments
are providing subsidies in the form of tax-exemption of earnings and withdrawals and state
income tax deductions. However, the benefits of these subsidies are accruing to the mutual fund
distributors, rather than to the plan owners. We support efforts to require uniform fee and
performance disclosures. As investors become more able to make meaningful comparisons
between funds, market forces will reduce the fees that brokers can extract from investors.

Our results also demonstrate that investors appear to be ignoring state tax benefits. However,
data limitations preclude us from determining why this may be the case. We can not assess
whether brokers are concealing state tax benefits or whether investors knowingly forgo these
state tax deductions when selecting an out-of-state §529 plan. We support efforts to require
disclosure of state-tax benefits.

As noted above, our study did not include returs variables because this iiformation was not
generally available during this time period. Some return information is now available through
commercial services such as Morningstar and savingforcollege.com and in plan documents.
However, comparisons of returns are still impossible. Some plans report returns for underlying
funds without disclosing the percentages invested in each fund. Others report returns for each
static or age-adjusted portfolio offered without presenting results for each underlying fund. Each
return disclosure should include the following: historic returns for each static or age-based
portfolio, historic returns for the underlying funds in each portfolio, and the percentage that each
underlying fund comprises cach portfolio for each period presented.

000
000
000
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Thank you for allowing us to provide these comments. If you have any questions, please feel
free to contact Raquel Alexander at 910-962-4259 or LeAnn Luna at 910-962-7632.

Sincerely, »
Raquel Alexander, PhD LeAnn Luna, PhD
Assistant Professor Assistant Professor

Department of Accounting and Business Law
Cameron School of Business

University of North Carolina Wilmington
Wilmington, North Carolina 28403





